
SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

TillS SETTLEMEN1 AGREEMENT AND MUTUAL RELEASE 
("Settlement Agreement") is entered into and made effective as ofthe_ day of April, 

2011 ("Effective Date"), by and between the Federal Deposit Insurance Cmporation as 

Receiver for Am Trust Bank, Cleveland, OH ("FDIC"), on the one hand, and PCMG, Inc.. 

("PCMG"), Gtegory Fonseca and Sturut Campbell (collectively, Defendants"), on the 

other hand. I be FDIC and Defendants may heteinaftet be refened to individually as a 

"Pruty" 01 collectively as the "Parties". 

RECITALS 

1.1 PCMG sold and/or deliveted mortgage loans to AmTrust Bank, Cleveland, 

OH, previously known as Ohio Savings Bank ("Am1 rust Bank") putsuant to a Master 

B1 oker Agreement dated January 4, I 999 ("Conttact").. 

1.2 Between 2004 and 2007, and pwsuant to the terms of the Contract. PCMG 

sold to AmTrust Bank vruious residential mortgage loans A dispute has ruisen between 

the Parties with Jespect to outstanding demands for repmchase and/or indemnity arising 

from certain loans sold by PCMG to AmI rust Bank under the Contract . 

1.3 On or about April21, 2009, Amlrust Bank filed a lawsuit entitled 

AmTrust Bank v PCMG,Jnc, et. al; Orange County Supe1ior Court Case Number 30­

2009-00121914 (hereinafter "Action") . AmTrust Bank asserted causes ofaction for 

breach ofcontract, negligence, and violation ofBusiness & Professions Code § 17200 

against PCMG, as well as fiaud, fraud by omission, aiding and abetting fiaud, negligent 

misrepresentation, negligence, and breach offiduciruy duty against Gregory Fonseca and 

Sturut Campbell 

1.4 The1eafter, on or about Februruy 25,2010, the FDIC as Receiver for 

AmTrust Bank was substituted as the Pia inti fl in the Action. 

1.5 Without admitting liability, the Parties desire to and have agreed to settle 

the Action upon the terms and conditions he1einafter set f01th 

AGREEMENT 

NOW, THEREFORE, in consideration ofthe mutual covenants and promises set 

forth herein, and for other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged by the Parties, the Parties, intending to be legally bound, 

agree as follows: 
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1.6 Recitals. The Recitals set forth above are incorporated into the body of 
this Senlement Agreement as though fully set forth herein . 

1.7 Payment of the Settlement Funds.. By no later than May I, 20 II, 
Defendants shall pay the total sum of Thuty Five Thousand Dollars ($35,000.00) (the 
"Settlement Funds"). I he payment shall be made by wire uansfer made payable to 

(b)(4)"Mortgage Recove1y Law Group Client Trust Account,'' Account Number~ ·I· 
(b)(4) .. RoutingNumbcrj . . .. .. jReference: AmTrust/PCMG Settlement 

1.8 Dismissal of Action. Within five (5) business days of the FDIC's 
counsel's receipt ofthe fully executed Settlement Agreement and Settlement Funds, the 
FDIC's counsel shall file a Dismissal of the Action 

1.9 The Parties shall beru their own costs and attorneys' fees incurred in the 

Action 

RELEASE 

1.10 Unknown Claims. Each Party acknowledges that this Settlement 
Agreement applies to all claims fm injuries, damages, or losses ofany type or nature 
(whether those injuries, damages, or losses are known or unknown, foreseen or 
unfmeseen, patent or latent) which that Party may have against the other Party arising 
fiom the Action . Each Party hereby expressly waives application ofCalifomia Civil 
Code §1542 and any other similru statute or rule. 

1.11 Each Pruty certifies that they have read and understood the following 
provisions ofCalijo1nia Civil Code §1542, which states in pertinent part as follows: 

"A general release does not extend to claims which the 
creditor does not know or suspect to exist in his or her 
favor at the time of executing the release, which if known 
by him or her must have materially affected his or her 
settlement with the debtor " 

1.12 Each PaJty understands and acknowledges that the significance and 
consequence of its waiver of California Civil Code §1.542 is that even ifany Party should 
eventually suffer additional damages arising out ofthc Action, the claims and causes of 
action that were or could have been asserted relating to the Action, or any facts or 
cilcumstances related to the Action, that Party will not be able to make any claim against 
the other Party for those damages. Furthermore, each acknowledges that they 
consciously intend these consequences even as to claims for damages that may exist as of 
the date of this release but which that Party does not know exists, and which, if known, 
would materially affect that Party's decision to execute this release, regardless of whether 
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that Party's lack ofknowledge is the result ofignorance, oversight, enor, negligence, or 

any other cause 

1.13 Each Pmty hereby fully, finally, and foreve1 releases and discharges the 

other Party, and any and all of its respective past, present, and future affiliates, 
employees, members, partners, joint venturers, independent contractors, attorneys, 
insurers, investors, successors, assigns, representatives, officers, directors, shrueholders, 
independent contractors, predecessors, successors and assigns, and any corpo1ation, 
partne1ship or limited liability company which was or is at any time the parent or wholly 
owned subsidiary ofsuch entity, and any such corp01ation's, partnership's or limited 
liability company's officers, directors, employees, or any corporation, partnership or 
limited liability company which was or is an affiliate ofsuch entity by viitue ofcommon 
ownership or control, and any such co1poration's, pa1tnership's 01 limited liability 
company's, officers, directors, and/or employees ofand from any and all actions, causes 
of action, claims, demands, damages, debts, losses, costs, expenses, attorney fees or other 

liabilities ofevery kind and nature whatsoever; whether legal or equitable and whether 
known or unknown, arising out of; 1esulting from, or relating to, in any manner, the 
Action, the claims and causes ofaction that were or could have been asse1ted relating to 

the Action, or any facts or circumstances telated to the Action.. Notwithstanding any 
other provision in this Settlement Agreement, the FDIC does not r·elease claims atising 
fiom the 26 mortgage loans sold by PCMG to AmTrust Bank that are identified on 
Exhibit "1" attached he1eto. 

1.14 Notwithstanding any other provision in this Settlement Agreement, this 
Settlement Agreement does not release, and the FDIC expressly presetves fully and to the 
same extent as if the Agreement had not been executed any claims against Defendants 
arising out ofexisting or failed financial institutions other than AmTrust Bank, 
Cleveland, OH. 

1.15 Notwithstanding any other provision in this Settlement Agreement, this 
Settlement Agreement does not release, and the FDIC expressly prese1ves fully and to the 
same extent as if the Settlement Agreement had not been executed any action taken by 
any other federal agency. In addition, this Settlement AgJeement does not purport to 
waive, or intend to waive, any claims which could be brought by the United States 
through eithe1 the Department of Justice or the United States Attorney's Office for any 
federal judicial district. In addition, the FDIC specifically reserves the right to seek court 
ordered restitution pmsuant to the relevant provisions ofthe Victim and Witness 
Protection Act, 18 US C § 3663, el 'eq., ifapprop1 iate 

1.16 Conditions ofExecution. Each Party acknowledges and wauants that its 
execution ofthis Settlement Agreement is fiee and voluntary 

1.17 No Admission. It is agreed that no Party hereto admits liability or 
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wrongdoing ofany nature, and that this Settlement Agreement is made as a compromise 

of disputed claims 

LIS Fair Meaning.. The Parties hereto flllther agree that the language ofall 

parts ofthis Settlement Agreement shall in all cases be constiued as a whole, according to 

its fair meaning, and not strictly for or against any of the Parties. 

1.19 Governing Law. 1he Parties agree to submit to the Courts ofthe County 

ofOrange, California, for any dispute arising out ofthis Settlement Agreement, or related 

thereto, and consent to the jurisdiction ofsaid Courts and further agree that any and all 

matters ofdispute shall be adjudicated, governed and controlled under California law . 

1.20 Atto111eys' Fees. Should any action be commenced to enforce, interpret, 

or seek damages, injunctive relie~ or specific pe1 formance for violation of this Settlement 

Agreement, the prevailing party shall, in addition to any other available relief~ be entitled 

to an award ofreasonable attorney's fees lifld litigation expenses incuned in the 

prosecution or defense ofthe action, including any appeaL 

1.21 Sevenbility. The Parties hereto agree that ifany provision ofthis 

Settlement Ag~eement is declared by any court to be illegal or invalid, the validity ofthe 

remaining parts, !elmS or provisions shall not be affected thereby, and SUCh illegal OJ 

invalid pa1t, te1m or pmvision shall be deemed not to be pa1t ofthis Settlement 

Agreement 

1.22 Binding Effect. This Settlement Agreement shall be binding upon and 

inure to the benefit ofthe Parties and their respective heirs, personal representatives, 

successors, and assigns 

1.23 Review and Understanding. The Parties have entered into this 

Settlement Agreement voluntarily, having fully 1ead and fully understanding the meaning 

and effect of all of its te1ms and provisions, and fully unde1standing its and their costs 

and risks . Each Pa1ty has consulted with legal counsel concerning this Settlement 

Agreement and has conducted such inquily as they deem necessruy and advisable p1 ior to 

enteling into this Settlement Agreement The Parties enter into this Settlement 

Agreement understanding that facts or othe1 circumstances may exist which are p1esently 

unknown or undisclosed, 01 which are different from or other than those which they 

believe to be the case, and the Parties voluntarily assume all risks attendant to such 

unknown, undisclosed, different, or additional facts 01 other circumstances 

1.24 Number. Whenever applicable, the singular shall include the plural, and 

the plural shall include the singular 

1.25 Counterparts/Execution. This Settlement Agreement may be executed 
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in one or more counterparts, all ofwhich shall form a single agreement A Party's 

signature on this Settlement Agreement by facsimile shall be valid and effective for all 

purposes as an original signature, provided, however, that the odginal signature shall be 

produced upon request 

1.26 Waiver. No term or condition of this Settlement Agreement shall be 

deemed to have been waived, nor shall there be an estoppel against the enforcement of 

any provision of this Settlement Agreement, except by written instruments signed by the 

Paity charged with the waiver OJ estoppel No written waiver shall be deemed a 

continuing waiver unless specifically stated therein, and the written waiver shall operate 

only as to the specific term or condition waived, and not for the future or as to any other 

act than that specifically waived. 

1.27 Headings. The headings ofparagraphs herein are intended solely for the 

convenience ofreference and shall not control the mearring or interpretation ofany ofthe 

p10visions of this Settlement Agreement . 

1..28 Subsequent Agreements. The Parties agree that, upon the reasonable 

request ofthe other Party, they shall execute, acknowledge, and delivet any additional 

insttuments or documents that may Jeasonably be required to carry out the intentions of 

this Settlement Agreement, including such instruments as may be required by the laws of 

anyjwisdiction, now in effect or hereinafter enacted, that may affect the rights of the 

Parties as between themselves or others with respect to their· rights arrd obligations 

created by this Settlement Agreement. 

1..29 Entire Agr·eemeot. The Parties hereto further agree and promise that this 

Settlement Agreement sets forth the entire agreement between and among the Parties with 

respect to the Action, and fully supersedes any and all prior negotiations, agreements or 

understandings made between or among the Parties This Settlement Agreement shall not 

be modified except in a writing signed by the Parties or their authotized representatives . 

[SIGNATIJRES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, and intending to be legally bound hereby, the Parties 
have executed this Settlement Agreement as of the date set forth in the opening paragraph 
of this Settlement Agreement 

For: The FDIC as Receiver for For: PCMG, Inc. 
AmTrust Bank,.Ciev,Jand, OH (b)(6) 

(b)(6) 

Stuatt Cam beD 
(b)(6) 

(b)(6) 
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Exhibit "1" 

Notwithstanding any other provision in this Settlement Agteement, the FDIC as 
Receiver for AmT1 ust Bank, Cleveland, OH does not r·elease claims arising fiom the 
following 26 m01tgage loans sold by PCMG, Inc . to AmTrust Bank: 

(b)(6) 
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SETTLEMENT AGREEMENT AND RELEASE 

This Settlement Agreement and Release ("Agreement") is made as of this 1st day of May, 

2012, by, between, and among the Federal Deposit Insurance Corporation as Receiver for 

AmTrust Bank, Cleveland, Ohio ("FDIC-R"), and Golden Empire Mortgage, Inc. ("GEM") 

(individually, the FDIC-R and GEM may be referred to herein as a "Party" and collectively as 

the "Parties"). 

WHEREAS: 

Prior to December 4, 2009, AmTrust Bank, Cleveland, Ohio, previously known as Ohio 

Savings Bank ("Bank"), was a depository institution organized and existing under the Jaws ofthe 

United States. 

On December 4, 2009, the Office of Thrift Supervision closed the Bank and appointed 

the Federal Deposit Insurance Corporation as its receiver. In accordance with 12 U.S.C. § 

1821 (d), the FDIC-R succeeded to all rights, titles, powers, and privileges ofthe Bank, including 

those with respect to its assets. 

GEM and the Bank entered into a Master Correspondent Loan Purchase Agreement 

dated March 28,2007 ("Contract"). Pursuant to the terms of the Contract, GEM sold to the Bank 

various residential mortgage loans. The Bank's assets now belonging to the FDIC-R include any 

and all ofthe Bank's claims, demands, and causes ofaction, including all ofthe Bank's claims 

related to any and all loans originated by GEM, or sold by GEM under the Contract to the Bank 

("Loans"). 

A dispute has arisen between the Parties with respect to claims by the FDIC-R to GEM 

for repurchase and/or indemnity on certain of the Loans based on alleged breaches of 

representations and warranties set forth in the Contract (hereinafter any and all present and future 



claims by the FDIC-R to GEM under the Contract or otherwise for repurchase or indemnification 

for losses associated with the Loans is referred to as the "Claims"). The Parties engaged in 

settlement negotiations as a result ofthe Claims. The Parties now deem it in their best interests 

to enter into this Agreement to avoid the uncertainty, trouble, and expense of litigation. 

NOW, TIIEREFORE, in considerationofthe promises, undertakings, payments, and 

releases stated herein, the sufficiency of which consideration is hereby acknowledged, the 

undersigned Parties agree, each with the other, as follows: 

SECTION 1: Payment to FDIC-R. 

A. As an essential covenant and condition to this Agreement, on or before fifteen 

(15) days after this Agreement is signed by both Parties, GEM shall pay the FDIC-R the total 

sum of Seventy Five Thousand Dollars ($75,000) (the "Settlement Payment"). The Settlement 

Payment shall be made by wire transfer made payable to "Mortgage Recovery Law Group Client 

(b)(4) (b)(4) 
Trust Account;''-A.ccountNumberj._---_-----_-----_--___JI Routing Number:._I____.IReference: 

AmTrust/Golden Empire Mortgage Settlement. 

B. If the FDIC-R does not receive the Settlement Payment in full on or before the date 

determined by subparagraph A above ("Settlement Payment Due Date"), then the FDIC-R, in its 

sole discretion, shall have the right to: 

1. extend the period of time for payment, including interest accruing from the 

Settlement Payment Due Date through the date of payment at a rate calculated in 

accordance with 26 U.S.C. § 662l(b)(3); or 

2. enforce this Agreement and, in such event, GEM agrees to jurisdiction in 

Federal District Court in California and to pay all of the FDIC-R's reasonable attorney's 

fees and costs expended in enforcing the terms of this Agreement; or 
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3. declare this Agreement null and void, move to vacate any dismissal order, 

to which GEM agrees to consent, and institute an action on the FDIC-R's claims; and/or 

4. seek any other reliefavailable to it in law or equity. 

Any extension of time for delivery ofthe Settlement Payment shall not prejudice the FDIC-R's 

right to take other action or seek any reliefduring or after such period ofextension, including the 

right to bring an action to enforce the Agreement, or declare the Agreement null and void. 

SECTION II: Releases. 

Each Party acknowledges that this Agreement applies to all claims for injuries, damages, 

or losses of any type or nature (whether those injuries, damages, or losses are known or 

Wlknown, foreseen or unforeseen, patent or latent) which that Party may have against another 

Party arising from the Claims. Each Party hereby expressly waives application of California 

Civil Code §1542 and any other similar statute or rule. 

Each Party certifies that they have read and understood the following provisionS of 

California Civil Code §1542, which states in pertinent part as follows: 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which ifknown by him or her must have 
materially affected his or her settlement with the debtor. 

Each Party understands and acknowledges that the significance and consequence of its 

waiver of California Civil Code §1542 is that even ifany Party should eventually suffer 

additional damages arising out ofthe Claims, the claims and causes ofaction that were or could 

have been asserted relating to the Claims, or any facts or circumstances related to the Claims, 

that Party will not be able to make any claim against the other Party for those damages. 

Furthermore, each Party acknowledges that it consciously intends these consequences even as to 

claims for damages that may exist as ofthe date of this release but which that Party does not 
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know exists, and which, ifknown, would materially affect that Party's decision to execute this 

release, regardless of whether that Party's lack ofknowledge is the result of ignorance, oversight, 

error, negligence, or any other cause. 

A The FDIC-R's Release. 

Upon receipt of the Settlement Payment, plus any accrued interest, and except as 

provided in PARAGRAPH II.C., the FDIC-R, for itself and its successors and assigns, hereby 

releases and discharges GEM and its respective employees, officers, directors, shareholders, 

partners, members, owners, agents, representatives, heirs, executors, administrators, successors 

and assigns, from any and all claims, demands, contracts, obligations, damages, actions, and 

causes of action, direct or indirect, in law or in equity belonging to the FDIC-R, arising out ofor 

relating to the facts and circumstances giving rise to the Claims. 

B. GEM's Release. 

Effective simultaneously with the release in PARAGRAPH II.A. above, GEM, on behalf 

of itself, and its respective employees, officers, directors, representatives, heirs, executors, 

administrators, successors and assigns, hereby releases and discharges the FDIC-R, and its 

employees, officers, directors, representatives, successors and assigns, from any and all claims 

belonging to GEM, arising out ofor relating to the facts and circumstances alleged by the 

Claims. 

C. ExceJ~tions to Release by FDIC-R. 

1. Notwithstanding any other provision ofthis Agreement, the FDIC-R does 

not release, and expressly preserves fully and to the same extent as if this Agreement had not 

been executed, any claims or causes ofaction: 
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a. against GEM or any other person or entity for liability, if any, 

incurred as the maker, endorser or guarantor of any promissory note or indebtedness payable or 

owed by them to FDIC-R, the Bank, other fmancial institutions, or any other person or entity, 

including without limitation any claims acquired by FDIC-R as successor in interest to the Bank 

or any person or entity other than Bank; 

b. against any person or entity not expressly released by the FDIC-R 

in this Agreement; or 

c. which are not expressly released in PARAGRAPH II.A. above. 

2. Except for the Claims released by Paragraph II.A above, nothing herein 

limits, waives, releases, diminishes or compromises the jurisdiction and authority of the Federal 

Deposit Insurance Corporation in the exercise of its supervisory or regulatory authority to 

institute administrative enforcement or other proceedings seeking removal, prohibition, civil 

penalties, restitution or other relief it is authorized to seek pursuant to its supervisory or 

regulatory authority against any person, or which may arise by operation oflaw, rule, or 

regulation. 

3. Notwithstanding any other provision ofthis Agreement, this Agreement 

does not waive any claims which could be brought by the United States through the Department 

of Justice, the United States Attorney's Office for any federal judicial district. In addition, the 

FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the relevant 

provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., if appropriate. 

SECTION III: Insolvency. 

A. Insolvency. 
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GEM warrants as to payments made by or on its behalfthat at the time of such payment, 

it is not insolvent nor will the payment made by or on its behalfrender it insolvent within the 

meaning and/or for the purposes ofthe United States Bankruptcy Code. This warranty is made 

by GEM and not by its counsel. 

B. Preferences. 

In the event that the FDIC-R is required to return any portion of the Settlement Payment 

due to a final order by a court that the transfer of the Settlement Payment or any portion thereof 

constituted a preference, voidable preference, fraudulent transfer or similar transaction, then, in 

its sole discretion, the FDIC-R may, without waiver of any other rights it may have in law or 

equity, pursue any ofthe rights and remedies set forth in paragraph I(B) above, and/or otherwise 

permitted by law. 

SECTION IV: Termination. 

In the event the FDIC-R exercises its right to declare this Agreement null and void as 

provided herein, then, for the purposes of any statute of limitations or other time-based defense 

to any of the claims of the FDIC-R. the parties to this Agreement shall be deemed to have 

reverted to their respective status as of5:00p.m. Eastern Time, May 1, 2012. 

SECTION V: Notices. 

Any notices required hereunder shall be sent by registered mail, first class, return receipt 

requested or may be sent by email, to the following: 

If to the FDIC-R: 

Michael Delbick
Mortgage Recovery Law Group 
700 North Brand Boulevard, Suite 830 

(b)(4),(b)(6) 
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IftoGEM: 

Rick Roper, President 

Golden Empire Mortgage 

1200 Discovery Drive, Suite 300 

Bakersfield CA 93309


(b)(4),(b)(6) 

- ~L--:------...J 

with a copy to: 

Madison M. Christian 

2625 Townsgate Road, Ste. 330 

Westlake Village. California 91361


(b)(4),(b)(6) 

-1- --···· I 
SECI'ION VI: Other Matters. 

A. No Admission of Liability. 

The undersigned Parties each acknowledge and agree that the matters set forth in this 

Agreement constitute the settlement and compromise ofdisputed claims and defenses, that this 

Agreement is not an admission or evidence ofliability or infirmity by any ofthem regarding any 

claim or defense, and that the Agreement shall not be offered or received in evidence by or 

against any Party hereto, except to enforce its tenns. 

B. Execution in Counterparts. 

This Agreement may be executed in counterparts by one or more ofthe Parties named 

herein and all such counterparts when so executed shall together constitute the final Agreement, 

as if one document had been signed by all Parties hereto; and each such counterpart, upon 

execution and delivery, shall be deemed a complete original, binding the Party or Parties 

subscribed thereto upon the execution by all Parties to this Agreement. 
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C. Binding Effect. 

All of the undersigned persons represent and warrant that they are a Party hereto or are 

authorized to sign this Agreement on behalfofthe respective Party, and that they have the full 

power and authority to bind such Party to each and every provision of this Agreement. This 

Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors, administrators, representatives, attorneys, successors and assigns. 

D. Entire Agreement: 


This Agreement constitutes the entire agreement and understanding between and among 


the undersigned Parties concerning the matters set forth herein and supersedes any prior 

agreements or understandings. No representations, warranties or inducements have been made to 

or relied on by any Party concerning this Agreement and its exhibits other than those contained 

therein. 

E. Amendments. 

This Agreement may not be amended or modified, nor may any of its provisions be 

waived, except in writing by the Party or Parties bound thereby, or by their respective authorized 

attomey(s) or other representative(s). 

F. Specific Representations. Warranties and Disclaimer. 

GEM acknowledges that in determining to settle the Claims released herein, the FDIC-R 

reasonably and justifiably relied upon the accuracy offinancial infonnation provided by GEM. 

If GEM failed to disclose, or misrepresented the nature or amount of, any interest, legal, 

equitable, or beneficial, in any asset, the FDIC-R in its sole discretion, may exercise one or more 

or all of the following remedies: (a) the FDIC-R may declare the releases granted to GEM as 

null and void; (b) the FDIC-R may retain the Settlement Payment and apply it to any losses 
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resulting from the Loans; (c) the FDIC-R may sue GEM for damages, an injunction, and specific 

performance for the breach ofthis Agreement; and (d) the FDIC-R may seek to vacate any 

dismissal order and reinstate the FDIC-R's claims against GEM. GEM agrees that if it has failed 

to disclose, or misrepresented the nature or amount of, any interest, legal, equitable, or 

beneficial, in any asset, GEM consents to the reinstatement ofFDIC-R's claims and waive any 

statute oflimitations defense that would bar any ofthe FDIC-R's claims against it. 

G. Reasonable Cooperation. 

1. The undersigned Parties agree to cooperate in good faith to effectuate all 

the terms and conditions of this Agreement, including doing, or causing their agents and 

attorneys to do, whatever is reasonably necessary to effectuate the signing, delivery, execution, 

filing, recording, and entiy, ofany documents necessary to perform the terms of this Agreement. 

2. Further, GEM agrees to cooperate fully with the FDIC-R in connection 

with any action required under this Agreement. Any such cooperation that involves any out of 

pocket costs is subject to reasonable reimbursement by the FDIC-R pursuant to its internal 

guidelines and policy for such reimbursement. Such cooperation shall consist of: 

a. producing all docwnents requested by the FDIC-R, without the 

necessity of subpoena, as determined by the FDIC-R, in its sole discretion, to be relevant to the 

Bank; 

b. making themselves available upon request by the FDIC-R at 

reasonable times and places for interviews regarding facts, as determined by the FDIC-R in its 

sole discretion, to be relevant to the Bank; 

c. appearing to testify, upon request by the FDIC-R, in any matter 

determined by the FDIC-R in its sole discretion, to be related to the Bank, without the necessity 
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of subpoena; 

d. signing truthful affidavits upon request by the FDIC-R, regarding 

any matter, as determined by the FDIC-R in its sole discretion, to be relevant to the Bank. 

H. Choice of Law. 

This Agreement shall be interpreted, construed and enforced according to applicable 

federal law, or in its absence, the internal laws of the State of California, without regard to its 

conflicts of laws. 

I. Advice ofCounsel. 

Each Party hereby acknowledges that he or it has consulted with and obtained the advice 

ofcounsel prior to executing this Agreement, and that this Agreement has been explained to that 

Party by his or its counsel. 

J. Title and Captions. 

All section titles and captions contained in this Agreement are for convenience only and 

shall not affect the interpretation ofthis Agreement. 

K. Authorship/Construction. 


This Agreement sets forth terms and agreements jointly negotiated by the Parties. It is 


expressly agreed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it. 

L. Accuracy of Recitals. The Parties understand, acknowledge, and agree that the 

Recitals preceding Section I ofthis Agreement are true, correct, and accurate in all respects and 

are incorporated into, and are a material part of this Agreement. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by each 

ofthem or their duly authorized representatives on the dates hereinafter subscribed. 
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FDIC as Receiver for AmTrust Golden Empire Mortgage, Inc. 
Bank. Cleveland. Ohio (b)(6) 

a,~j- I By: /f'tr.-1' l. ~ :N 
(b)(6)

Name~-7V ,',j:; ltz ./It< C..:r/-~ Name: ~ - 1­
Title: c& c/rl>tr ( Title: f'pf,{~ 1/1-1' 

Date: · ~/J--17 / ~ Date: 1- 1- 1-,. 
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Page 1 

SETTLEM.EJ.W AGREEMEI\'7 AND RELEASE 

This Settlement Agreement and Release ("Agreement") is made as ofthis __ day of 

October, 20 12, by, between, and among the Federal Deposit Insurance Corporation as Receiver 

for AmTrust Bank, Clevelandt Ohio ("FDIC~R'\ on the one hand; and Leslie Auzenne, an 

individual ("Auzenne"); and New Century Appraisals, Inc., a California company ("New 

Century"), on the other hand. (Individually, the FDIC~R, Auzenne, and New Century may be 

referred to herein as a "Party," and collectively as the "Parties~>). 

WHEREAS: 

Prior to December 4, 2009, AmTrust Bank, Cleveland, Ohio, previously known as Ohio 

Savings Bank ("Bankj'), was a depository institution organized and existing under the laws of the 

United States. 

On December 4, 2009, the Office ofThrift Supervision closed the Bank and appointed 

the Federal Deposit Insurance Corporation as its receiver. In accordance with 12 U.S.C. § 

182l(d), the FDIC-R succeeded to all rights, titles, powers, and privileges ofthe Bank, including 

those with respect to its assets. 

On or about November 1, 2007, Bank funded two mortgage loans to borrowerI J ....... (!;>.)(§) 

(b)(6)_HOHHH HJU 

(b )(6) oHHHO H0 1°00000000000000000000000000 

~n the collective ammmt of$608,000 (the "Loan") in connection with 

IP.urchase_of a residential property lo~ted atl HH -HJMurrieta,. ................................JR.)('?) 

California (hereinafter the "Transaction"). Auzenne and New Century (collectively 

"Appraisers~,) prepared an appraisal in connection with the Transaction (the ''Appraisal~'). 

On or about September 28, 2011, FDIC-R filed an action against Appraisers and Ultra 

Escrow~ Inc. in the United States District Court for the Central District of California, Case No. 
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CV I 1-8062 PSG (C\Vx) (the "District Court Action")) alleging that Appraisers caused damages 

to the FDIC-R due to their negligent misrepresentation in coimection with the AppraisaJ. 

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to 

Appraisers' actions as alJeged in the District Court Action (hereinafter any and all claims by ihe 

FDIC-R against Appraisers related to allegations made in the District Court Action are referred 

to as the "Claims"). Appraisers deny, in their entirety, the Claims made in the District Court 

Action against Appraisers. The Parties engaged in settlement negotiations as a result of the 

Claims. The Parties now deem it in their best interests to enter into this Agreement to avoid the 

uncertainty. trouble, and expense oflitigation. 

NOW, THEREFORE, in consideration ofthe promises, undertakings, payments, and 

releases stated herein, the sufficiency ofwhich consideration is hereby acknowledged, the 

undersigned Parties agree, each \'\lith the other, as follows: 

SECTION I: Payment to FDIC-R. 

A. As an essential covenant and condition to this Agreement, within thirty (30) 

business days following the Court's granting ofAppraisers' Application for Determination of 

Good Faith Settlement, which Appraisers filed on September 26, 2012, and execution of this 

Agreement by all Parties, Appraisers shall pay the FDIC-R the total sum ofOne Hundred 

Thousand Dollars ($1 00,000) (the "Settlemem Payment"). The Settlement Payment shall be 
. . . . . . . . . . . . . . . 

made in the fonn ofa settlement draft, made payable to "Mortgage Recovery Law Group Client 

Trust Account." The payment shall be delivered to Helen Gaeta, Mortgage Recovery Law 

Group, 700 North Grand Avenue. Glendale, California 91203 . 

..__----------·-·----·--······----·--------·-----·------­
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B. If the FDIC-R does not receive the Settlement Payment in full within the time-

frame determined by subpar~graphs A above ("Settlemeni Payment Due Date")) then the FDIC-R) 

in its sole discretion, shaH have the right to: 

1. extend the period oftime for payment, including interest accruing from the 

Settlement Payment Due Date through the date ofpayment at a rate calculated in 

accordance with 26 U.S.C. § 662l(b)(3); or 

2. enforce this Agreement and, in such event, Appraisers agree to jurisdiction 

in Federal District Court in California and to pay all ofthe FDIC-R~s reasonable 

attorney•s fees and costs expended in enforcing the terms ofthis Agreement; or 

3. declare this Agreement null and void, move to vacate any dismissal order, 

to which Appraisers agree to consent. and institute an action on the FDIC-R's claims. as 

to which Appraisers waive any and all objections and defenses and c-ovenant and agree 

not to assert any objections and defenses; and/or 

4. seek any other relief available to it in Jaw or equity. 

Any extension oftime for delivery of the Settlement Payment shall not prejudice the FDIC-R' s 

right to take other action or seek any relief during or after such period ofextension) including the 

right to bring an action to enforce the Agreement~ or declare the Agreement null and void. 

SECTION II: Releases. 

Each Party acknowledges that this Agreement applies to all claims for injuries, damages, 

or losses ofany type or nature (whether those injuries~ damages, or losses are known or 

unknown~ foreseen or unforeseen, patent or latent) which that Party may have against another 

Party arising from the Claims. Each Party hereby expressly waives application ofCalifornia 

Civil Code §1542 and any other similar statute or rule. 

-----------·-----·------·--··-·---·----·---· 
3 
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Each Party certifies that they have read and understood the following provisions of 

California Civil Code §1542, which states in pertinent part as follows: 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which ifknown by him or her must l1ave 
materially affected his or her settlement with the debtor. 

Each Party understands and acknowledges that the significance and consequence of its 

waiver of California Civil Code §1542 is that even ifany Party should eventually suffer 

additional damages arising out ofthe Claims, the claims and causes ofaction that were or could 

have been asserted relating to the Claims, or any facts or circumstances related to the Claims, 

that Party wiil not be able to make any claim against the other Party for those damages. 

Furthermore, each Party acknowledges that jt consciously intends these consequences even as to 

claims for damages that may exist as ofthe date ofthis release but which that Party does not 

know exists, and which, ifknown, would materially affect that Party's decision to execute this 

release. regardless of whether that Party's lack ofknowledge is the result of ignorance, oversight, 

error, negligence, or any other cause. 

A The FDIC-R's Release. 

Upon receipt ofthe Settlement Payment, and except as provided in PARAGRAPH Il.C., 

the FDIC-R~ for itself and its successors and assigns) hereby releases and discharges Appraisers 

and their respective employees, officers, directors, representatives;heirs, executors, · · 

administrators, attorneys, insurers (including but not limited to National Fire Insurance Company 

ofPimsburgh PA and Chartis Claims, Inc.), successors and assigns, from any and all claims, 

demands, contracts, obligations, damages, actions, and causes ofaction, direct or indirect, in law 

or in equity belonging to tbe FDIC-R, arising out ofor relating to the facts and· circumstances 

giving rise to the Loan, Transaction, Appraisal. and Claims. 

4 
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B. Appraisers' Release. 

Effective simultaneously with the release in PARAGRAPH II.A. above, Appraisers, on 

behalfofthemselves, and their respective employees, officers, directors, representatives, heirs, 

executors, administrators, successors and assigns) hereby release and discharge the FDIC-R~ and 

its employees, officers, directors1 representatives, successors and assigns, from any and aJI 

claims belonging to Appraisers. arising out ofor relating to the facts and circumstances alleged 

by the Claims. 

B. Exceptions to Release bv FDIC-R. 

1. Notwithstanding any other provision ofthis Agreement, the FDIC-R does 

not release, and expressly preserves fully and to the same extent as if this Agreement had not 

been executed, any claims or causes ofaction; 

a. against Appraisers or any other person or entity for liability, ifany, 

incun-ed as the maker, endorser or guarantor ofany promjssory note or indebtedness payable or 

owed by them to FDIC-R, the Bank, other financial institutions, or any other person or entity, 

including without limitation any claims acquired by FDIC-R as successor in interest to any 

person or entity other than Bank; 

b. against any person or entity not released by the FDIC-R in this 

Agreement; or 
;· 

I c. which are not expressly released in PARAGRAPH II.A. above. 

2. Notwithstanding any other provision of this Agreement, nothing herein 

limits, waives, releases, diminishes or compromises the jurisdiction and authority ofthe Federal 

Deposit Insurance Corporation in the exercise ofits supervisory or regulatory authority to 

institute administrative enforcement or other proceedings seeking removal, prohibition, civil 

·---·-·--­
5 
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penalties, restitution or other relief it is authorized to seek pursuant to its supervisory or 

regulatory authority against any person, or which may arise by operation oflaw, rule, or 

regulation. 

3. Notwithstanding any other provision ofthis Agreement, this Agreement 

does not waive any claims which could be brought by the United States through the Department 

ofJustice, the United States Attorney's Office for any federal judicial district. In addition, the 

FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the relevant 

provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., ifappropriate. 

D. Dismissal. 

Upon the FDIC-R's counsel's receipt of the entire Settlement Payment, the FDIC-R shall 

file a stipulation for dismissal ofthe District Court Action with prejudice as to the Appraisers 

only, and each Party shall bear their own costs and fees. The Parties shall cooperate with the 

FDIC-R to accomplish such stipulation for dismissal. 

SECTION ID: Insolvency. 

A. Insolvency. 

Appraisers warrant as to payments made by or on his behalf that at the time ofsuch 

payment, Appraisers are not insolvent nor will the payment made by or on their behalf render 

them insolvent within the meaning ~md!or for the purposes of the United States Bankruptcy 

Code. This warranty is made by Appraisers and not by their counsel. 

B. Preferences. 

In the event that the FDIC-R is required io return any portion ofihe Settlement Payment 

due to a final order by a court that the transfer ofthe Settlement Payment or any portion thereof 

constituted a preference, voidable preference, fraudulent transfer or similar transaction, then, in 

6 
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its sole discretion, the FDIC-R may> without waiver ofany other rights it may have in Jaw or 

equity, pursue any ofthe rights and remedies set forth in paragraph I(B) above, and/or otherwise 

permitted by law. 


SECTION IV: Notices. 


Any notices required hereunder shall be sent by registered mail, first class, return receipt 

requested, and may also be sent by email, to the following: 

If to the FDIC-R: 

Paul Levin 
Mortgage Recovery Law Group 

700 North Brand Boulevard, Suite 830 

Glendale, California 91203 

(818) 630-7900 

(b)(6) ..........L.-1_______
.. __, 

If to Appraisers: 

Ari L. Markow, Esq. 

Spile, Leff& Goor. LLP 

16501 Ventura Boulevard, Suite 610 

Encino, California 91436 

(818) 784-6899 

(b)(6) ··············L.-1_·-------' 

SECTION V: Other Matters. 

A. No Admission ofLiabilitv. 

The undersigned Parties each acknowledge and agree thatthe maiters set forth in this 

Agreement constitute the settlement and compromise ofdisputed claims and defenses, that this 

Agreement is not an admission or evidence ofliability or infinnity by any ofthem regarding any 

claim or defense: and that the Agreement shall not be offered or received in evidence by or 

against any Party hereto, except to enforce its tem1s. 

'------'---···---·······-·······-· 
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B. Execution in Counterparts. 

This Agreement may be executed :in counterparts by one or more ofthe Parties named 

herein and all such counterparts when so executed shall together constitute the final Agreement, 

as if one document had been signed by all Parties hereto; and each such counterpart, upon 

execution and delivery, shall be deemed a complete original, binding the Party or Parties 

subscribed thereto upon the execution by all Parties to this Agreement. 

C. Binding Effect. 

All ofthe undersigned persons represent and warrant that they are a Party hereto or are 

authorized to sign this Agreement on behalfof the respective Party, and that they have the full 

power and authority to bind such Party to each and every provision ofthis Agreement. This 

Agreement shall be binding upon and inure to the benefit ofthe undersigned Parties and their 

respective heirs. executors, administrators, representatives, attorneys, successors and assigns. 

D. Entire Agreement. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned Parties concerning the matters set forth herein and supersedes any prior 

agreements or understandings. No representations, warranties or inducements have been made to 

or relied on by any Party concerning this Agreement and its exhibits other than those contained 

therein. 

I E. Amendments.i 
j 

This Agreement may not be amended or modified, nor may any of its provisions be 

waived, except in writing by the Party or Parties bound thereby~ or by their respective authorized 

attorney(s) or other representative(s). 

F. Reasonable Cooperation. 

8 
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1. The undersigned Parties agree to cooperate in good faith to effectuate all 

the terms and cm1ditions ofthis Agreement: including doin~ or causing their agents and 

attorneys to do, whatever is reasonably necessary to effectuate the signing, delivery, execution: 

filing, recording, and entry, ofany documents necessary to perform the terms of this Agreement. 

2. Further, Appraisers agree to cooperate fully with the FDIC-R in 

connection "With any action required under this Agreement. Any such cooperation that involves 

any out ofpocket costs i.s subject to reasonable reimbursement by the FDIC-R pursuant to iis 

internal guidelines and policy for such reimbursement. Such cooperation shall consist of: 

a. producing all non~priviJeged documents requested by the FDIC-R, 

without the necessity ofsubpoena. as determined by the FDIC-R, in its sole discretion, to be 

relevant to the Bank; 

b. making themselves available upon request by the FDIC-R at 

reasonable times and places for interviews regarding non-privileged facts, as determined by the 

FDICRR in its sole discretion, to be relevant to the Bank; 

c. appearing to tesiify regarding non-privlleged informations upon 

request by the FDIC-~ in any matter determined by the FDIC-R in its sole discretion, to be 

related to the Bank, without the necessity ofsubpoena; 

d. signing truthful affidavits upon request by the FDIC-R, regarding 

any non-privileged matter, as determined by the FDIC-R in its sole discretion, to be relevant to 

the Bank. 

G. Choice ofLaw. 

-------------------·--..- .. 
9 
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ThisAgreement sha.ll be inter.pr~~.c.~ed and enfu~ced accor4ing;to app)i9(ibl,e 

federal law, or in its absenct; theinUllnaL laws.ofthe. S~te ofCalifornia, without regard to its 

conflicts oflaws. 

H. Advice ofCounsel, 

Each Party he~>' aclQlowJedge&1furt li¢. orithas CQQSulted witlnm.U obtained the ~Yi~ 

.o.foounset pl:ior to executin~'this A8teemeiitpmd.ttiat~ this:A:grecirienrhasbeen exp1aine<lt&'tbat 

P.arty'byhis·or i~ counsel. . 

l Title and Ca.ptions,. 

AU section titles and captions C.OO.ti\ine.d. in tb.1s Agteem,~t are. l'<>N~Qnv~ienee only and 

shall not affect the interpretation ofthis Agreement. 

K. Authorship/Constrnction~-

This-~A ...._""mentvv . sets . . . forth te 1s:and.. · · ·1rum· ·· ts'·oint~·'JY. :n.e·g . oti'"*"'d-.-. _ ·b·· y . . . . ·the Parties. W's:
. rn . ..· · J J. a~ 

ex.pressJy·a·greed that this Agreement slia:fi;Mt be\oonsfrtlecl'fot oragalri8t mY.:PartY. hy;reasoh of· 

which party draftci:Ht. 

lN WITNESS WHER}:Of\·the~e$;.h~t~.h~ve caused thisA~r®merttto. b.¢ execu~ed. 

by..¢@h ofthem oi'tbeit HUiyaut~orizettrepresentatwes,onthe datesihereinart.et·s·ubs.crib¢d. 

New CentU:cy AppraiSals, Iii¢.. Leslie Auzenne 

(b)(6)(b)(6) By; l 
I= 


Name: II/~J·~l s1= 

Tide: 

r t 

_____________...... - ­-ro--­

http:inter.pr


Page 11 

FDIC as · r for mTrust Bank Cleveland, Ohio 

Title: --------- ­Ct2v,1~ 
Date: ®.3./.~t:~J_ l..c::: 

11 
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SETTLEMENTAGREEMENT AND MUTUAl, RELEASES 

This Settlement Agreement and Release {"Agreement") is made this '3 1~~ day of 

Jammry, 2013 by. between and among fuc fofioVtiDg undersigned Parties: the Federal Deposit 

Insurance Corporation1 in its cape.city as re~iver for AmTrust .Bank (uFDIC-R"). and Devon 

McDowell f'M:cD{JweH"); both of whom are parties in a case captioned FDIC as Receiver for 

A.m.Trust Bank "· Mlchael Hodge, et aJ., Case No. 09-CV-3234 in the United States District Court 

for the Eastern District ofNew York ('~The Litigation'} 

WHEREAS~ in July, 2009, AmTrust Bank ("'AmTrust"') initiated The Litigation against 

numerous borrowers. its closing attorney James Carroll c··auroU"), mortgage broker, Link One 

Mortgage Bankers, LLC~ and other individuals and entities alleged to be involved in a pu.rported 

mortgage fraud scheme concerning twenty (20} Joans including claims for conspiracy and fraud 

against McDowell arising from hls actions in obtaining a mortgage loan :from AmTrust; 

WHEREAS, The Litigation includes claims related to a mortgage loan ("The Mortgage 

Loanj made by AmTru.st for the pllipOrted purchase of the property located at~ ······J )(6) 

Street. Saint Albans~ New York ("'The Property") by McDO\vell; 

\VHEREAS, on December 4, 2009, AmT:rust was closed by the Office of Thrift 

Supervision and. pursuant to 12 U.S.C. § l82l(c), the Federal Deposjt Insurance Corpor~tion 

L----~···..... .. .. 

'9-'aS appointed receiver. In accordance v.i th. 12 U.S.C. § l 821 (d). the FDIC-R succeeded to all 

rights., titles, pow~ and privileges ofAmTrust, including those with respect to its assets and a11 

of AmTrust's claims, demands. and cau.-;es of action, including those claims asserted in The 

Litigation and all claims relateri to The Property; 

WHEREAS, Mcllilwell has d.enied any ·wttmgdoing in connection with The Litigation 

and The Property; 

http:AmTru.st


Feb 02 13 02:54p TeUa McOO'.vell Page 2 71873967~ p.3 

WHEREAS, M~Dowell has provided the FDIC-R with a sv;om affidavit and other 

f1nanciaJ materials to demonstrate that he has litn.ited means from "'<b.ich to pay a judgment; 

WHEREAS, the FDIC-R has relied upon the accuracy of tbe info:rrnation provided by 

McDowe11 regarding his finan.cial condition as a material condition for entering 'this Settlement 

Agreement; 

WHEREAS, without any admission of liability by any of the Wldersigned Parties, the 

Parties deem it to be in their respective best interests to end their disputes arising out of and 

related to lbe Litigation a:od The Property and avoid filfthe:r costs and risks associated witb The 

Litigation and enter mto this Agreemem. 

NOW, THEREFORE, in coosideration of the prot:rriscs, undertakings and releases stated 

herein, the sufficiency of which consideration is hereby acknQwledged, the undersigned Parties 

agree. each with each other, as follows: 

Section l . Payment to :the FDIC-R. 

A. A.s an essential covenant and oondition to this Agreement. McDowell has agreed 

to pay the FDIC-R the sum of Twe1ve Thousand Nine Hundred Sixty-Six Dollars ($12,966.()0} 

(the ''Settlement Payments"")­

B. lrnmediately upon execution of this Agreement, McDowell shall deliver the first 

Four Thousand Dollars of the Settlement Payments to the FDIC~R by check transmitted pursuant 

to the FDIC-R's written instructions. 

C. No later th!Ul February 28, 2013, McDowell shall deliver the second pa)ntent of 

Four Thousand Dollars ($4,000.00) of the Settlement Payments to the Fl:)lC-R by check 

t:ransmitted pursuant to the FDIC-R's written instructions. 

D. No later than July :11 , 2013, McDowell shall deliver the third payment of Two 

2 
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Thc.uJ.gand Fi.ve Hundred Tmllars ($2,500.00) of rhe Settlement Payments to the FDIC-R by check 

tran5mitted pursuant to the FDlC-R~s written instructions. 

E. No later than December 31, 2013, McDowell shaH deliver the remaining Two 

Thousand Four Hundred Sixty-Six Dollars ($2,466.00) of tOO Settlement Payments to the FDrc­

R by check transmitted pursuant to the FDIC-R's written instructions.. 

Section 2. Confession ofJw;!gment. 

A. As an additional essential covenant and condition 10 this Agreement, McDowell 

has agreed to execute and deliver to the FDIC~R an Affidavit of Confession of Judgment, 

confessing judgment :in the FDIC·R·s favor for t.l-te entire unpaid balance ofThe Mortgage Loan. 

in the amount of Five HWldred Thirty-Nine Thousand Nine Hnndred F<>rty..Six Dollars and 

Thirty-One Cents ($539~946.31). 

B. In the e:vent that McDowell fails to make either payment listed in Section 1 above 

by the applicable deadline, McDowell shnll be in default of this Agreement mJ.d the FDIC~R shall 

bave the right to obtain a Confession of Judgme.ot against McDowcll in the full amount of the 

unpaid balance ofThe Mortgage Loan. 

C. Ifthe Settlement Payments, or any portion there()f, are not received by the FDIC­

R within the deadlines stated in Section 1 ofthe Agreement, intt!rest upon any unpaid portion of 

the Settlement Payments will accrue at a rate of6% per annum commencing on the 31st day after 

the payments were due. 

D. Without waiving any other rights that the FDIC-R may have, in the event that the 

Settlement Payments. including all accrued interest as may be applicable, are not received by the 

dates specified in Secti<m 1 of this Agreement, then the FDIC-R sha11 ha"'e the right, in its sole 

digo.rc.tion.. to enforce this Agreemenl, and McDowell shall be responsible for the SeHleme.nt 
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Paymeuts, and a11 fees, including attorney fees. incurred by the FDJC-R in enforcing this 

Agreement. 

Section 3. McDowell's Transfer ofTitle to the Property to the FDIC-R. 

A. As an essential covenant and condition to this Agreemen~ McDowell agrees to 

exe-eute and deliver to the FDIC·R a deed transferring all of his interest. righ1s, and title to The 

Property to the FDIC-R in the form and according to the instructions provided to him by the 

fDIC-R.. 

Section4. McDowell's Agreement to Cooperate. 

A As an essential covenant and oondition to this Agreement, McDowell agrees to 

provide a swom statement to the FDIC-R regarding the persons., enti~ and events involved in 

The Litigation. 

B. McDowell further agrees to cooperate fully with the FDIC-R in the ongoing 

Litigation and any .further litigation related to the persons. entities, and events involved in Ihe 

Litigation:, including7 if necessary. te.stifyjng regarding the persons, entiti~ and events involved 

in The Litigation. 

Section 5. Stipulations and Dismissals. 

Upon execution of this Agreement by each of the undersigned Parties: the FDIC-R shall 

dismiss with prejudice ali ofits claims in the Litigation against McDoweU. 

Section 6. Murual Releases. 

A. Release ofMciX,well by the FDlC-R. 

Effective upon receipt of tbe initial payment of Four Thousand Dollars ($4,000) of t.':\e 

&tt!em(.."llt Payments, the signed confession ofjudgment, and the executed deed as specified in 

Sections 1A, 2~ and 3 above, the FDIC-Rh~y releases and dischtlfges McDowell) his insu.rers, 

4 
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representativess successors. assigns and attorneys, from any and aJj claims, demand~. obligations. 

damages, actions, causes of action. direct ox indirect; in law or in equity, belonging to the FDIC. 

R that arise from or relate to The Litigation. 

B. Release of the FDIC-R by McDoweU. 

Effective simultaneously '-'ritb the release io S~tion 6A above, McDowell, on his O'Wll 

bebalfs and on behalf of his heirs, executors, ad.-n.inistrator~ representatives, assigns. insurers, 

a:nd attorneys bereby releases and discharges the FDIC-R from any and all c1aims, demands, 

obligations, damage~ actions, causes of actio~ direct or indirect, in law or in equity, that arise 

from or relate to The Litigation. 

C. Expre§S ReM;rya:tion QfRelcases by the FD:K;-R. 

Notwithstanding any other provisio~ by this Agreement, the FDIC,R does not release 

and expressly preserves fully and to the same extent as if the Agreement had not been executed, 

any rights, claims or causes of action against any other party in the Litigation not expressly 

released by this Agreement. 


Section 7. Reoresentation:S and Acknowledgement.~. 


A. No Admission of Liahil.i!y. The Parties each acknowledge and agree that the 

matters set fo:rth in this Agreement constitute a settlement and eotnptomise ofdisputed claims 

and that this Agreement is not an admission ot: or evidence of; any liability of any ofthem 

regarding any claim. 

B. Execution in Counterparts. This Agreement may be executed m counterparts by 

facsimile or electronically mailed signatures which shall bave the same force and effect as 

original signatures and :such counterparts, when taken together, shall constitute one single and 

binding Agreement. 

5 
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C. Choice ofLaw. This Agreement shaH be interpreted, coru.'tr'Ued and enforced 

according to applicable federal law. or in its absenceJ the laws of ilie State ofNew York. 

D, Binding Effect. Each ofihc Wldersigned peroons represents and waaants that 

they are a Party hereto orare authorized to signthis Agreement on behalfofa Party, and that 

they have the ful l power and authority f4) bind such Party to each and every provision ofthis 

AgreemeDt. This Agreement shall be binding upon and inure to the benefit ofthe undersign...~ 

Parties and their respective heirs, exe~utors, administrators, representatives, successors, assigns, 

and attorneys.. 

R Specilic Representations., Warranties. and Disclaimer. McDowell acknowledges 

that in determining to settle the claims released herein, the FDIC-Rreasonably andj ustifiably 

relied upon th.e accuracy offinancial information pro"'ided by MGDowelL IfMcDowell failed to 

disclose, or misrepresented the natw'e or amount o( any interest, legaL equitable, or beneficial. 

i.n any asset. McDowell agrees. to coopemte fully with the FDIC-R to transfer his interest in the 

!1SS¢t to the FDIC-R. Moreover. ifMcDo-w-ell has failed to disclose or materially misstated any 

interest, legal, cquitabl~ or beneficial,.1n any asset. the FDIC-R in its sole discW;ion, may 

exercise one or more or all ofthe following remedies: (a) the FDIC-R may declare the release 

granted to McDowell as null and void; (b) the FOlC·R may sue McDowell for da.1·nages, an 

injunct:io~ and specific performance for the breach ofthls. Agreement~ and (c) the FDIC-R may 

seek to vacate any dismissal order atld reinstate the FDIC-R's claims againstMcDowell. 

McDowell agrees that ifhe has intentionally failed lo disclose~ or materially misrepresenred the 

nature or amount of, any interest~ leg~ equitable, or beneficial, in any asset, McDowell oonsents 

to the reillb-tat.eroent ofthe FDIC-R's claims. and waives any statute oflintitations defense tlm! 

would bar any of toe FDIC-R•s claims against him. 

6 
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F. Entire Agreement Cl!JQ..t.\mendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersigned Parties concerning the matters 

set forlh hercin. This Agreement may not be amende<! or modified ex~pt by an<>ther written 

)n.~ent signed by the parties to be bmmd thereby, or by their respective authorized attorneys 

or otherrepresentatives. 

JN \\t1TNESS WHEREOFt the l'arties hereto have caused this Agreement to be executed 

by each ofthem or their duly authorized representative on the dates hereinafter subscribed 

Federal Deposit Insurance Corporatiollo as 
Receiver for AmTrust Bank 

(b)(6) 

Devon McDowell 
(b)(6) 

-·-················································......................... 


-
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SETTLEMENT AGRKEMENT AND RELEASE 

This Settlement Agreement and Release ("Agreement") is made as ofthis _th day of 

September, 2012) by, between, and among the Federal Deposit Insurance Corporation as 

Receiver for AmTrust Bank, Cleveland, Ohio C'FDIC~Rn), on the one hand; and Stewart Title of 

California, Inc. ("STCA"), on the other hand. (Individually, the FDIC·R and STCA may be 

referred to herein as a "Party," and collectively as the '<Parties"}. 

WHEREAS: 

Prior to December 4, 2009, AmTrus.t Bank, CLeveland, Ohio, previously knmvn as Ohi.o 

Savings Bank ("Bank'~), was a depository institution organized and exi~1ing under the laws of the 

United States. 

On December 4, 2009, the Office ofThrift Supervision closed the Bank and appoinred 

the Federal Deposit Insurance Corporation as.its receiver. Jn accordance with 12 U.S.C. § 

182l(d), the FDIC-R succeeded to all rights, titles, powers, and privileges of the Bank, including 

those with respect to its assets. 

On March 23,2008, Bank funded two mortgage loans to borrower John Corella in the 

collective amolUlt of $846~950 (the "Loan"} in connection with Corella's purchase ofa 

residential property located at 76-390 Clarke Court~ La Quinta, California (hereinafter the 

"Transaction''). STCA served as the closing agent in connection with the Transaction. 

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to 

STCA's actions in performing closing services regarding the Transaction (hereinafter any and aU 

present and future claims by the FDIC-R against STCA in connection v.ith the Transaction are 

referred to as the "Claims"). On or about August 22,2011, the FDIC filed a lawsuit based upon 

the Claims in the United States District Court for the Central District of California> entitled 
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Federal Deposit Insurance Corporation as Receiver for AmTrnst Balik vs. Stewart Title of 

California, Jn.c., Case No. 2:11-cv-06902-DMG (PLA) (hereinafter the "Actionu). 

The Parties engaged in settlement negotiations as a result of the Claims and the Action. 

The Parties now deem it in their best interests to enter into this Agreement to ovoid the 

uncertainty, trouble, and expense oflitigation. 

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and 

releases stated herein, the suffi.ciency ofwhich consideration is hereby acknowledged, the 

undersigned Parties agree. each with the othert as follows: 

SECTION 1: Payment to FDIC-R. 

A. As an essential covenant and condition to this Agreement, "'~thin thirty {30) days 

following SICA's receipt of the FDIC-R's executed counterpart ofthis Agreement, STCA shall 

pay the FDIC-R the total sum ofOne Hundred Eighty-Fh'e Thousand Dollars ($185,000} (the 

"Settlement Paymenf~). The Settlement Payment shall be made by -vvire transfer made payable 

to ..Mortgage Reco\·ery Law Group Client Trust Account," A.ccount Number:L..I__····-········-········-········.....J. ..(b)(4) 

(b)(4). ......RoutingNumber:L-1·_········-·······-····_ .....1Reference: AmTrust!STCA Settlement. 

B. If the FDIC-R does not receive the Settlement Payment in full within the time· 

frame detennined by subparagraph A above ("Settlement Payment Due Date')). then the FDIC-R, 

i.n its sole discretion~ sha!J have the right to: 

L extend lhe period of time for payment, including interest accruing from the 

Settlement Payment Due Date through the date of payment at a rate calculated in 

accordance with 26 U.S.C. § 6621 (b)(3); or 
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2. enforce this Agreement and, in such event, STCA agrees to jurisdiction in 

Federal Djstrict Court in California and to pay all of the FDIC-R's reasonable attorney's 

tees and costs expended in enforcing the terms of this Agreement; or 

3.. decJarc this A.greement null and void, move to vacate any dism.issaJ order, 

to which STCA agrees to consent, and institute an action on the FDIC-R~s claims, as to 

which STCA waives any and all objections and defenses and covenant and agree not to 

assert any objections and defenses; and/or 

4. seek any other relief available to it in law or equity. Any extension of 

time for delivery of the Settlement Payment shall not prejudice the FDIC-R's right to take 

other action or seek any relief during or after such period of extension, including the right 

to bring an action to enforce the Agreement, or declare the Agreement null and void. 

SECTION II: Releases. 

Each Party acknowledges that this Agreement applies to all claims for injuries. damages, 

or losses ofany type or naiure (whether those injuries, damages, or losses are known cr 

unknown, foreseen or unforeseen, patent or latent) which that Party may have against another 

Party arising from the Claims. 

A. The FDIC~R's Release. 

Upon .receipt of the Settlement Payment~ and except as provided in PARAGRAPH II.C,, 

the FDIC-R, for itself and its successors and .assigns, hereby reLeases ~d discharges STCA and 

its respective employees, officers. directors, representatives, heirs, executors, administrators~ 

successors and assigns, parents, subsi.d.ia:ries and affiliates, from any and ail claims, demands, 

contracts, obligations, damages, actions. and causes of action) direct or indirect. in law or in 

equity belonging to the FDIC-R, arising out of or relating to the Claims. FDIC-R further waives 
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the provisions ofCalifornia Civil Code section 1542 so that the releases provided for in this 

paragraph include any and all unknown claims, demands~ contracts, obligations~ damages, 

actions, and causes of action, direct or indirect. in law or in equity belonging to the FDIC-R> 

arising out ofor relating to the Claims. 

B. ST'CA's Release. 

Efiective simultaneously with the release in PARAGRAPH ILA. aboveJ STCA, on behalf 

of itself, and its respective employees) officers, directors, representatives, heirs, executors, 

administrators, successors and assigns. hereby releases and discharges the FDIC·R. and its 

employees~ officers, directors, representatives, suqcessors and assigns, from any and all claims 

belonging to STCA, arising out of or relating to the Claims. 

C. ExceptiQP,S to Release bv FDIC~R. 

1. Notwithstanding any other provision of this Agreement, the FDIC-R does 

not release, and expressly preserves fully and to the same extent as if this Agreement had.11ot 

been executed, any claims or causes of action: 

a. against STCA or any other person or entity for liability, ifany, 

incurred as the maker, endorser or guarantor of any promissory note or indebtedness payable Ot' 

owed by them to FDIC-R) the Bank, other financial institutions, or any other person o.r entity, 

including v..ithout limitation any claims acqu1red by FDJG..R as successor-in-interest to the Bank 

or any person or entity other than Bank. 

b. against STCA or any other person or entity arising out ofany 

existing or failed financial institutions other than AmTrust Bank; 

c. against any person or entity not expressly released by the FDIC~R 

in this Agreement; or 
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d. Which are not expressly released in PARAGRAPH Jl.A. above. 

2. Notwithstanding any other provision of this Agreement, nothing herein 

limjts, waives, releases, diminishes or compromises thejurisdiction and authority ofthe Federal 

Deposit Insurance Corporation .in the exercise Qf its supervisory or regulatory authority to 

institute administrative enforcement or other proceedings seeking removal, prohibition. civil 

penalties, restitution or other relief it is authorized to seek pursuant to its supervisory or 

regulatory authority against any person, or which may arise by operation of law, rule, or 

regulation. 

3. Notwithstanding any other provision of this Agreement, this Agreement 

does nof waive any claims which could be brought by the United States through the Department 

ofJustice, the United States Attorney1 S Office for any federal judicial district. In addition, the 

FDTC-R specifically reserves the right to seek court ordered restitution pursuant to the relevant 

provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq.) if appropriate. 

In addition, the FDIC-R specifically reserves the right to seek court ordered restitution pursuant 

to the relevant provisions ofthe Victim and Witness Protection Act, 18 U.S.C.§ 3663, et seq.• if 

appropriate. 

D. DismissaL 

Upon the FDIC-R's cmmsel's receipt of the entire Settlement Payment, the FDIC·R shall 

immediately f1le a stipulation tor dismissaJ of the District Court Action with prejudice, and each 

Party shaH bear their own costs and fees. STCA shall cooperate with the fDIC-R to accomplish 

such stipulation for dismissal. FDIC-R shall provide counsel fot STCA with a conformed copy 

of the dismissal as soon as possible. 
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SECTION III: InsoJvenl'Y. 

A. Insolvency. 

STCA wammts as to payments made by or on its behalfthat at the time ofsuch payment~ 

STCA is not insolvent nor will1he payment made by or on its behalf render it insolvent within 

the meaning and/or for the purposes of the United States Bankruptcy Code. Thjs warranty is 

made by STCA and not by its counsel. 

B. Preferences. 

In the event that the FDIC~R is required to return any portion ofthe Settlement Payment 

due to a final order by a court that the transfer of the Settlement Payment or any portion thereof 

constituted a preference) voidable preference, fraudulent transfer or similar transaction, ihen, in 

its sole discretion, rhe FDIC-R may, without waiver ofany other rights it may have in Jaw or 

equity, pursue any ofthe rights and .remedies set forth in paragraph I(B) above, and/or othenvise 

perrnitted by law. 

SECTlON IV: Termination. 

In. the event the FDIC~R exercises its right to declare this Agreemeni null and void as 

provided herein, then, for the purposes ofany statute of limitations or other time-based. defense 

to any of the claims of the FDIC-R~ the parties to this Agreement shal! be deemed to have 

reverted to their respective $tatus as of 5:00p.m. Pacific Time, August 28,2012. 

SECTION V: Notices. 

Any notices required hereunder shall be sent by registered. mail, first class. rch.u·n receipt 

requested, and may also be sent by email, to the following: 

lfto the FDlC·R: 

Michael Delbick 
Mortgage Recovery Law Group 
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700 North Brand Boulevard} Suite 830 
Glendale, California 91203 
(8 t8) 630-7900 

(b)(6) ... ·········~;;;;;;;;I;;;;;;;;;;··~-----------~ 
Jfto STCA: 

Skip Cunningham 

Cunningham & Treadwell 

Warner Center Towers 

21800 Oxnard Street, Suite 840 

Woodland Hills, CA 91367 


(b)(6)••••••••• ~m I 

SECTION VI: Other Matters. 

A. No Admission ofLiabiHtv. 

The undersigned Parties each acknowledge and agree that the matters S<-1. forth in this 

Agreement constitute the settlement and compromise ofdisputed claims and defenses, that this 

Agreement is not an admission or evidence of liability or infirmity by any of them regarding any 

claim or defense, and that the Agreement shall not be offered or received in evidence by or 

against any Party hereto, except to enforce its terms. 

B. Execution in Counterparts. 

This Agreement may be executed in counterparts by one or more of the Parties named 

herein and aH such counterparts v.'hen so executed shall together constitute the final Agreement, 

as ifone document had been signed by all Parties hereto; and each such counterpart, upon 

execution and delivery, shaU be deemed a compleie original, binding the Party or Parties 

subscrjbed thereto upon the execution by all Parties to this Agreement 

AJJ ofthe undersigned persons represent and warrant that they are a Party hereto or are 

authorized to sign tlus Agreement on behalfof the respective Party, and that they have the full 
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power and authority to bind such.Party to each and every provision of this Agreement. This 

Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors, administrators, representatives, attorneys, parents, subsidiaries, 

successors and assigns. 

D. Entire Agreement. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned Parties concerning the matters set forth herein and supersedes any prior 

agreements ot understandings. No repres~ntations. warranties or inducements have been made to 

o:r relied on by any Party concerning this Agreement and its exhibits other than those contained 

therein. 

E. Amendments. 

This Agreement may not be amended or modified, rior may any ofits provisions be 

waived, except in ·v..Titing by the Party or Parties bound thereby, or by their respective authorized 

attorney(s) or other representative(s). 

F. Reasonable Cooperation. 

l. The undersigned Parties agree to cooperate in good faith to effectuate all 

the terms and conditions of this Agreement, including doing, or causing their agents and 

attorneys to do. whatever is reasonably necessary to etfectuate the signing, delivery, execution, 

filing, recording, and entry, ofany documents necessary to perform the terms of this Agreement. 

G. Choice of Law. 

This Agreement shall be interpreted, construed and enforced according to applicable 

federal law, or in its absence~ the internal laws ofthe State ofCalifornia, without regard to its 

conOicts of laws. 

8 
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H. Advice of Counsel. 

Each Party hereby acknowledges ~hat he or it has consulted with and obtained the advice 

ofcounsel prior to executing this Agreement, and that this Agreement has been explained to that 

Party by his or its counseL 

J. Title and Captions. 

Ali section titles and captions contained in 1his Agreement are for convenience only and 

shall not affect the interpretation of this Agreement. 

K. Authorship/Construction. 

This Agreement sets forth terms and agreements jointly negotiated by the Parties. It !s 

expressly agreed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it. 

JN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Stelvart Title of California, Inc. 	 FDIC as Reteivtr for AmTrust 
Bankt Cleveland, Ohio 

(b)(6) 
By: 	 By:l 	 I --............ 


{ i 0 t 

Name: 'J-f'f~~ ~V"~S!! ~ 1--t eJ{4J\O Name: 


~ < }
I 

Title: ~W\ v~(J;.~ 1=>~~ .. Title: 


Date: I 0 ~~ II z_., Date: _______.., 
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H. Advice of Counsel. 


Each Party hereby acknowledges that he or it has consulted with and obtained the advice 


ofcounsel prior to executing this Agreement, and that this Agreement has been explained to that 

Parry by his or its counsel. 

J. Title and Cantions. 

All section titles and captions contained in this Agreement are for convenience only and 

shall not affect the interpretation of this Agreement 

K. Authorship/Construction. 

This Agreement sets forth terms and agreements jointly negotiated by the Parties. It is 

expressly agreed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Stewart Title of California, Inc. 

............................................................ •...........................................................(b.).(6)

By: 	 By: 

Name:-------~··················-- Name: 	 S~W1v~ \ 5. l .....~..Jz.. 
" Title: Title: LouV\:SsJ.....____ 

Date: Date: )l fiS}Z-t>\1...­

9 




Page 1 

SETTLEMENT AGREEMENT AND RELEASE 

This Settlement Agreement and Release ("Agreement") is made as of October 11, 2012, 
by, between, and among the Federal Deposit Insurance Corporation as Receiver for AmTrust 
Bank, Cleveland, Ohio ("FDIC-R"); l st National Title Insurance Agency, LLC. a Utah limited 
liability company ("I st National"); and Westcor Land Title Insurance Company, a California 
corporation (''Westcor") (individually, the FDIC-R, lst National and Westcor may be referred to 
herein as a "Party"' and collectively as the "Parties~'). 

RECITALS 

l. On or about Ot.-'tOber 29. 2008, AmTrust Bank, Cleveland, Ohio, previously 
known as Ohio Savings Bank ("'Bank"), purchased a loan originated by PrimeLending. A 
PlainsCapital Company ("l)rimeLending") to borrower Magdalena Lozano (''Lozano~') in the 
amount of $1.5 million (the "Loan") in connection with Lozano's purchase of a residential 
property Jocated at 12463 North Timberline Drive, Highland, Utah (hereinafter the ·•Lozano 
Transaction~'). In connection with the Lozano Transaction, l st National served as the closing 
agent and Westcor furnished a po1icy oftitle insurance and a closing protection letter. 

2. Prior to December 4, 2009, Bank was a depository institution organized and 
existing under the laws ofthe United States. 

3. On December 4, 2009, the Office of Thrift Supervision closed the Bank and 
appointed the Federal Deposit Insurance Corporation as its receivt.-r. In accordance with 12 
U.S.C. § 182l(d), the FDIC~R succeeded to all rights, titles, powers. and privileges of the Bank., 
including those with respect to the claims which are the subject of this Agreement. 

4. FDIC-R asserted certain claims against lst National and Westcor, and Westcor 
cross-claimed against ls1 NationaL in that certain lawsuit presently pending in the United States 
District Court for the District of Utah, Central Division, as Case No. 2:l0cv0 l084 ("Lawsuit"). 

5. The Parties conducted a mediation on October 1 1. 2012 before the Honorable 
Judge Timothy Hanson. The parties resolved their claims that have been or could have been 
asserted betwc<.'Tl. the Parties in the Lawsuit. The Parties documented the tcnns of settlement in a 
signed document dated October ll, 20 l2 (''Term Sheet''). 

6. The Parties now deem it in their best interests to enter into this .Agreement to 
avoid the uncertainty, trouble and expense of continued litigation. 

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and 
releases siated herein, the sufficiency of which consideration is hereby acknowledged, the 
undersigned Parties agree as follows: 
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I. SETTLEMENT PAYMENT TO FDIC·R 


A. As an essential covenant and condition to this Agreement, on or before thirty days 
following the date al.l Parties execute this Agreement e·settlement Payment Due Date"), 1st 
Nationa.l shall pay the FDIC~R the total sum of $375,000 (the ~'1st National Payment") and 
Westcor shall pay the FDIC-R the total sum of $l25,000 (the "Wesicor Payment"). (The t=>t 

National.Payrne.nt and the Westcor Payment are referred to collectively herein as the "Settlement 
Payment."') The Settlement Payment shall be made by check payable to '·Mortgage Recovery 
Law Group Client Trust Account" and delivered to 700 N. Brand Boulevard~ Suite 830, 
Glendale, California 91203, Attention Paul Levin, Esq. 

B. If the FDlC-R docs not receive the Settlement Payment by the Settlement 
Payment Due Date. then the FDIC~R, in its sole discretion, shall have the right to: 

1. Extend the period of time for payment, including interest accruing from 
the Settlement Payment Due Date through the date of payment at a rate calculated in 
accordance with 26 U.S.C. § 662l(b)(3); 

2. Enforce this Agreement and. in such event~ 1st National and Westcor agree 
to jurisdiction in Federal District Court in Utah and the defaulting party agrees to pay all 
of the FDIC-R's reasonable attorneys• fees and costs expended in enforcing the tenns of 
this Agreement; 

3. Declare this Agreement null. and voi.d as to either or both of Westcor and 
1st National, and move to vacate any dismissal order, in which case FDIC-R shall return 
to a non-defaulting payer (Westcor, 1 !It National, or l st National's insurer, as the case may 
be) any portion of the Settlement Payment that has been paid; and/or 

4. Seek any other relief available to it in law or equity. 

Any cxtcnsio.n of time for delivery ofthe Settlement Payment shall not prejudice the FDlC-R's 
right to take other action or seek any relief during or after such period of extension, including the 
right to bring an action to enforce this Agreement, or declare this Agreement null and void. 
Although FDIC~R shall have the right to declare this Agreement null and void if the full 
Settlement Payment .is not received, neither Westcor nor l ~~National (nor 1 31 National's insurer) 
shall be liable for the default of the other party in paying its share of the Settlement Payment. 

C. The Parties are to bear their own respective costs and attorneys' fees in the 
negotiation, mediation and settlement of the Lawsuit. 

D. After receipt and collection of the Settlement Payment checks by Mortgage 
Recovery Law Group, the .Parties shaH cause their respective counsel to file with the Court a 
Stipulated Motion to Dismiss all of Plaintiff's Claims and Westcor's Cross-Claims with 
Prejudice ("Stipulated Motion") and a proposed Order dismissing with prejudice the FDJC·R's 
Complaint and Westcor's Cross·Ciairn against lsi NationaL The form of the Stipulated Motion 
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and the proposed Order are attached hereto as .Exhibits A and B. If a bankruptcy petition or a 
receivership or similar action has been filed against Westcor~ 1st National or their insurer. the 
Lawsuit shall be dismissed only after any Preference claim or acti.on has been resolved to the 
effect that the FDlC-R retains the full Settlement Amount. 

II. RELEASES 

Each Party acknowledges that this Agreement applies to all claims for injuries, damages, 
or losses of any type or nature (whether those injuries, damages, or losses are known or 
unknown, foreseen or unforeseen, patent or latent) which that Party may have against another 
Party arising out of or relating to the subject matter of the Lawsuit. 

A. The FDIC-R·s Release. Upon receipt of the Settlement Payment, plus any 
accrued interest, and except as provided in Section JI.D. below, the FDIC-R, for itself and its 
predecessors, successors and assigns, hereby releases and discharges lst National and Westcor 
and their respective employees. managers, members, officers. directors, agents, insurers, lawyers~ 
predecessors, successors and assigns. from any and all claims, demands, contracts, obligations, 
damages. actions, and causes of action, direct or indirect, in law or in equity belonging to the 
FDIC·R, arising out ofor relating to the subject matter of the Lawsuit. 

B. 1st National's Release. Effective simultaneously with the release in Section II.A. 
above, lst National. for itself and its predecessors, successors and assigns, hereby releases and 
discharges the FD[C-R and Westcor, and their respective employees, managers, members, 
oflicers, directors, agents, insnrers, lawyers, predecessors, successors and assigns, from any and 
all claims, demands, contracts, obligations, damages, actions, and causes of action, direct or 
indirect, in law or in equity belonging to Ist National. arising out of or relating to the subject 
matter of the Lawsuit. 

C. Westcor's Release. E:tTective simultaneously with the release in Section ILA. 
above, Westcor, for itself and its predecessors, successors and assigns~ hereby releases and 
dis~harges the FDIC-R and 1st National, and their respective employees, managers, members, 
officers, directors, agents~ insurers, lawyers, predecessors, successors and assigns~ from any and 
all claims, demands, contracts~ obligations~ damages, actions, and causes of action, direct or 
indirect, in Jaw or in equity belonging to Westcor, arising out of or relating to the subject matter 
of the Lawsuit. 

D. Exceptions to Release bv FDIC-R. 

L Notwithstanding any other provision of this A!,JTecment, the FDIC-R does 
not release, and expressly preserves fully and to the same extent as if this Agreement had 
not been executed, any claims or causes ofaction: 
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a. Against 1st National, Westcor, or any other person or entity for 
liability, if any, incurred as the maker, endorser or guarantor of any promissory 
note or indebtedness payable or owed by them to FDlC-R, the Bank, other 
financial institutions, or any other person or entity, including any claims not 
related to the Lawsuit acquired by FDIC-R as successor in interest to the Bank or 
any person or entity other than Bank, provided, however, that the claims 
specifically described in Section TLA. above are hereby released; 

b. Against any person or entity not expressly relea<;ed by the FDIC-R 
in this Agreement; or 

c. Which are not expressly released in Section B.A. above. 

2. Notwithstanding any other provision of this Agreement, nothing herein 
limits, waives, releases, diminishes or compromises the jurisdiction and authority of the 
Federal Deposit Insurance Corporation in the exercise of its supervisory or regulatory 
authority to institute administrative enforcement or other proceedings seeking removal, 
prohibition, civil penalties, restitution or other relief it is authorized to seek pursuant to its 
supervisory or regulatory authority against any person, or which may arise by operation 
oflaw, rule, or regulation. 

3. lt being the intent of the parties that the release by the FDIC-R shall be 
limited to the matters described in Section ILA above, it is agreed that this Agreement 
does not waive any claims brought on behalf of another failed institution or any claims 
which could be brought by the United States through the Department of Justice, the 
United States Attorney's Office for any federal judicial district, or any other 
governmental entity. In addition, the FDIC·R specifka11y reserves the right to seek court 
ordered restitution pursuant to the relevant provisions of the Vi.ctim and Witness 
Protection Act} 18 U.S.C. § 3663, et. seq., ifappropriate. 

E. Reservation of Claims. Except as expressly set forth herein, nothing in this 
Agreement shall be construed as a waiver or release by any .Party of any claim or cause of action 
against any other entity or person not released in Section ILA, B or C above. Without limiting 
the foregoing~ all claims against the Third Party Defendants in the Lawsuit are hereby expressly 
reserved. 

Ill. INSOLVENCY 

A. Insolvencv. 

J. 1st National warrants that the 1st National Pavment is not made from the 
property of 1st National or of a bankruptcy estate that would result from a bankruptcy 
filing of ls1 National within the meaning andlor for the purposes of the United States 
Bankruptcy Code. This warranty is made by lst National and not by its counseL 
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2. Westcor warrants as to payments made by or on its behalf that at the time 
of such payment, it is not insolvent nor will the payment made by or on its behalf render 
it insolvent within the meaning and/or for the purposes of the United States Bankruptcy 
Code. This warranty is made by Westcor and not by its counsel. 

B. Preferences. If ihe FDlC-R is required to return any portion of the Settlement 
Payment due to a final order by a court ihat the transfer of the Settlement Payment or any portion 
thereof constituted a preference, voidable preference, frauduleni transfer or similar claim or legal 
action (collectively ••Preference>"), then, in its sole discretion, the FDIC-R may, without waiver 
of any other rights it may have in law or equity, pursue any ofthe rights and remedies set forth in 
Section LB. above, and/or otberwise permitted by law, but only with respect to the entity whose 
payment was determined to be a Preference. In no event shall Westcor or 1st National (or lst 
Nationars insurer) be liable for any Preference arising from the payment of the other Party, nor 
shall FDIC-R be eniitled to any remedy as to the .Party whose payment is not the subject of a 
Preference. 

IV. TERMINATION 

If the FDIC·R exercises its right to declare this Agreement null and void as provided in 
Section II then~ for the purposes of any statute of limitations or other time-based defense to any 
of the c.laims of the FDIC~R, the Parties to this Agreement shall be deemed to have reverted to 
their respective status as of 5:00 p.m. Eastern Time, October 10, 2012. and the Mediation 
Settlement Term Sheet is agreed to be void. 

V. NOTICES 

Any notices required hereunder shall be sent by certified mail, first class, return receipt 
requested, and may also be sent by email, to the following: 

If to the FDIC-R: 

Gary Doctorman 

Parsons Behle & Latimer 

201 South Main Street, Suite 1800 

Salt Lake City. UT 84111 

(801) 536-6780 

omoml•••••••• ••••• mom•••••••m•mm•m•• 

5 




Page 6 

Ifto 1st National: 

Matthew C. Barneck 
Richards Brandt Miller Nelson 
Wells Fargo Center, 15th Floor 
299 South Main Street 
Salt Lake City, UT 84111 
(801) 531·2000 

(b)(6} ················L-1_________. 

Ifto Westcor: 

Bryce D. Panzer 
Blackburn & Stoll, .LC 
257 East 200 South, Suite 800 
Salt Lake City, UT 84111 
(801) 578·3520 

(b)(6} .................J....._______....J 


VI. OTHER .MATTERS 

A. No Admission of Liability, The undersigned Parties each acknowledge and agree 
that the matters set forth in this Agreement constitute the settlement and compromise of disputed 
claims and defenses raised in the Lawsuit. that this Agreement is not an admission or evidence of 
liability or infinnity by any of them regarding any claim or defense, and that this Agreement 
shall not be offered or received in evidence by or against any Party hereto, except t.o enforce its 
tenns. 

B. Execution in Counterparts -Electronic Copies. This Agreement may be executed 
in counterparts by one or more of the Parties named herein and all such counterparts when so 
executed shall together constitute the final Agreement, as if one document had been signed by all 
Parties hereto; and each such counterpart, upo.n execution and delivery, shall be deemed a 
complete original, binding the Party or Patties subscribed thereto upon the execution by all 
Parties to this Agreement. Email or facsimlle transmissions of a Party's signed counterpart shaH 
be deemed to constitute the delivery of a signed original counterpart. 

C. Binding Effect. All of the undersigned persons represent and warrant that they 
arc authorized to sign this Agreement on behalf of the respective Party, and that they have the 
full power and authority to bind such Party to each and every provision of this Agreement. This 
Agreement shaH be binding upon and inure to the benefit of the undersigned Parties and their 
respective representatives, predecessors, successors and assigns. 

D. Entire Agreement. This Agrccmeni constitutes the entire agreement and 
understanding between and among the undersigned Parties concerning ihe matters set forth herein 
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and supersedes any prior agreements or understandings. including but not limited to the Tenn 
Sheet. No representations, warranties or inducements have been made to or relied on by any 
Party concerning this Agreement and its exhibits, other than those contained therein. 

E. Amendments. This Agreement may not be amended or modified, nor may any of 
i.ts provisions be waived, except in writing by the .Party or Parties bound thereby, or by their 
respective authorized attorney(s) or other representative(s). 

F. Reasonable Coo.ru;ration. 

l. The undersigned Parties agree to cooperate in good faith to effectuate all 
t,he tenns and conditions of this Agreement, including doing, or causing their agents and 
attomcys to do, whatever is reasonably necessary to effectuate the signing, delivery, 
execution, fi.ling, recording, and entry, of any documents necessary to perform the terms 
ofthis Agreement. 

2. Further, 1st National and Westcor agree to cooperaie fully with the 
FDIC-R in connection with any action required under this Agreement. Any such 
cooperation that involves any out-of-pocket costs is subject to reasonable reimbursement 
by the FDIC-R pursuant to its internal guidelines and policy for such reimbursement. 

G. Choice of Law. This Agreement shall be interpreted, construed and enforced 
according to applicabl.e federal law, or in its absence, the internal laws of the State of Utah~ 
without regard io its conflicts of laws . 

.H. Advice of Counsel. Each Party hereby acknowl.edges that it has consulted with 
and obtained the advice of counsel prior to executing this Agreement. and that this Agreement 
has been explained to th,at Party by its counsel. 

L Title and Captions. All Section titles and captions contained in this Agreement 
are for convenience only and shall not affect the interpretation of this Agreement. 

J. Authorship/Construction. This Agreement sets forth terms and agreements jointly 
negotiated by the Parties. [tis expressly agreed that this Agreement shaH not be construed for or 
against any .Party by reason ofwhich Party drafted it. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
by their duly authorized representatives as of October 11,2012. 

7 
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FDIC ~s Receiv~r fm· AmTr~st Bank, 
Ct~v~!:wd, Ohio 1 / / 

(b)(6) II)''IL...-·······________. 

Narne: ,hi rr ·f~_J:!:1:._~.;;.£~.:~'!:.J:. 
··ritic: _(~.!..!Lld---~----------- _____ 

Date: ..:~/:1/.J=J?J..:S..~----------------

ht NMional Ag~nc~, LLC, a Ut~h limit~d 
lhtbility c<lmpany 

······························································ -(b)(6) 

Bv: 
~ 

Name; ......reAuv· ____________________ _
1 


Title: "' ...lni!tl!~t.(.: __ 


Dah:: ~-------1=-~-=-Ll________ 


W~tcot" l,and Tide ln~uranc¢ Comp.nny~ l¥ 


Calif.>rn1a corji(H"ation 

By: 

Name: 

......................................'!"'!"'!"""""'·: ..........................................,..."'!'!h...........,•.. """"·""""•••••••'"""-'""l+l-M~-;.·.···· ..J.,%WQi!Qi!\iW!Qi.m4.;... · .. 


http:J.,%WQi!Qi!\iW!Qi.m4
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FDIC as Receiver for AmTrpst Bank, 

(b)(6} :::c""""_~-------------_-----------_------------_-----------_------------_--- ____,1 
Name: 1' tr. ;& ;k. Yha. t'..,:-.r K 

Title: ("t!!>v-" re 
)
( 

Date: 1/'f
I 
L:rt?( "5 

1stNational Agency, LLC, a Utah limited 
liability company 

By: 

Name:---------­

Title: 

Date: 

We.stcor Land Title Insurance Company, a 
California corporation 

By:lL------~ {b)(6) 

I 

Title: c .vJ,mr: /1;:;'1 m / rt/ 

Date: tJt!J.,..-j3 

4812·526(}-1.!49.5 8 
. . ..~., . . . . .. - " . ,...... 
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EXHIBIT A 


GARY E. DOCTORMAN (0895) 

DAVID K. REINHOLD (11165) 

PARSONS BEHLE & LATIMER 

Attorneys for Plaintiff 

One Utah Center 

201 South Main Street, Suite 1800 

Salt Lake City, UT 8411 1 

Telephone: (801) 532-1234 

Facsimile: (801) 536-6111 


I ·········-········-··········· ........... .
(b)(6.. r·\ ···········"""-----------' 
---------····..·~-·--·········· 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 
----...- ......._ 

FEDERAL DEPOSIT INSURANCE 

CORPOR.A.TION AS RECEIVER FOR 

AMTRUST BANK, 


STIPULATED MOTION TO DISMISS 
Plaintiff, ALL OF PLAINTlFF'S CLAIMS AND 

WESTCOR'S CROSS-CI.AIMS WITH 
VS, PREJUDICE 

1ST NATIONAL TITLE TNSURANCE 
AGENCY, LLC, a Utah limited liability 
company, and WESTCOR LAND TITLE Case No.2: LOCV01084 
INSURANCE COMPANY, a California 

Judge Bruce S. Jenkinscorporati.on. 

Defendants. 

http:corporati.on
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1ST NATIONAL TITLE INSURANCE 
AGENCY, LLC, a Utah limited liabi.lity 
company, and WESTCOR LAND TITLE 
lNSURANCE COMPANY, a California 
corporation, 

Third-Party Plaintiffs, 

V. 

MAGDALENA LOZANO, FIDELJS 
CAPITAL GROUP, LLC, a revoked limited 
liability company, BRlAN ZIMMERMAN, 
PAUL HILL, RUSSELL BLACK~ RICK 
WELLS, PEGGY MCKENZIE. DEN~IS 
BERRETC and DOES 1·20, persons 
unknown, 

Third·Party Defendants. 

Pursuant to Rule 4l(a)( l)(A)(ii) of the Federal Rules of Civil Procedure~ Plaintiff, 

Federal Deposit Insurance Corporation as Receiver of AmTrust Bank (''FDJC-R"), and 

Defendants, 1'1 National Title lnsurance Agency, LLC ("ls1 National'~) and Westcor Land Title 

Insurance Company ("Wcstcor''), through counsel, respectfully request this Court enter the 

Stipulated Order submitted herewith, which dismisses with prejudice all claims filed by FDIC~R 

against lst National and Westcor and the cross-claims of Wcstcor against 1st National in this 

lawsuit with each party bearing its own attomeys' fees and costs. 

-2­
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1st National and Westcor do not dismiss any of their respective claims against the Third 

Party Defendants herein, and all such claims are hereby expressly reserved. 

DATED this_day of January, 2013. 

lsi 
Gary E. Doctonnan 
David K Heinhold 
PARSONS BEHLE & LATlMER 
Attorneys for the Federal Deposit Insurance 
Corporation as Receiver ofAm Trust Bank 

Is! 
Bryce D. Panzer 
Brett N. Anderson 
Scott R. Taylor 
BLACKBURN & STOLL, LC 
Attorneys for Westcor 
(Signed with authority ofScott R. Taylor) 

/s/ 
Matthew C. Hamcck 
Chad E. Funk 
RICHARDS BRANDT MILLER NELSON 
Attorneys for 1st National 
(<Wgned with authoriry ofMa!thew C. Barneck) 

- 3­
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CERTIFICATE OF SERVICE 

I hereby certify that on January_, 2013, I electronically filed the foregoing Stipulated 

Motion To .Dismiss All Of Plaintiff's Claims And Westcor's Cross-Claims With Prejudice 

with the Clerk of Court using the CM/ECF system whi.ch sent notification of such filing to the 

following: 

Matthew C. Barneck Bryce D .. Panzer 
Chad E. Funk Brett N. Anderson 
RICHARDS BRANDT MILLER NELSON BLACKBURN & STOLL 
299 South Main Street, 15"'1. Floor 257 East 200 South. Suite 800 
Salt Lake City, Utah 841 1 0·2465 Salt Lake City, Utah 84111-2142 

(b)(6) I ................................................. I l I 

Attorneys for Westcor Land Title Attorneys for r' National Title insurance Agency 

John J. Brannelly, Jr. Esq., 

VANGUARD LEGAL~ PLLC 

59 West 9000 South 

Sandy, Utah 84070 


(b)(6} lm••••• •• I 
Attorneysjor Third·Party Defendani Fide/is 

Capital Group, LLC 


And thai I caused to be mailed the same pleading by first-class mail, postage prepaid, to the 

fol1owing: 

Dennis Berrett Magdalena Lozano 
3768 Bari Way 61.25 Copper Crest Drive 
South Jordan, Uiah 84095 Las Vegas, NV 89130-1999 
Third Party Defendant ThirdPar(Y Defendant 

Peggy McKenzie 
2833 Lance Circle 
Heber, Utah 84032 
Third Party Dejfmdant Is! Gary E. Doctorman 
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EXHIBIT B 


GARY E. DOCTOR.Iv1AN (0895) 

DAVID K. HEINHOLD (lll65) 

PARSONS BEHLE & LATIMER 

Attorneys for Plaintiff 

One Utah Center 

201 South Main Street, Suite 1800 

Salt Lake City, UT 84111 

Telephone: (80 l) 532-1234 

Facsimile: (801) 536-6111 


(b)(6} I....._._ .......................... ______.
........._ _ 

------------------------~~~-~~~~~--

UNITED STATES DISTRICT COURT 

FOR THE DlSTRICT OF UTAH 

FEDERAL DEPOSIT INSURANCE 
CORPORi\TION AS RECEIVER FOR 
AMTRUST BANK, 

Plaintiff, 

vs. 

IST NATIONAL TITLE INSURANCE 
AGENCY~ LLC~ a Utah limited liability 
company~ and WESTCOR LAND TITLE 
INSURANCE COMPANY, a California 
corporation, 

Defendants. 

[PROPOSEDJ ORD.ER GRANTING 
STIPULATED MOTION J'OR 
DISMISSAL OF ALL PLAINTIFF'S 
CLAIMS Al"'lD \V.ESTCOR~s CROSS~ 
CLAIMS WlTH PREJUDICE 

AND 

RESERVATION OF CLAIMS AGAINST 
THJRD-PARTY DEFENDANTS 

Case No.2: lOCVO 1084 

Judge Bruce S. Jenkins 
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1ST NA'DONAL Tl'.rLE lNSURANCE 
AGENCY, LLC, a Utah limited liability 
company, and WESTCOR LAND TITLE 
INSURANCE COMPANY, a California 
corporation, 

Third-Party Plaintiffs. 

V. 

MAGDALENA LOZANO, FIDELIS 
CAPlTAL GROUP, LLC, a revoked limited 
liability company, BRIAN ZIMMERMAN, 
PAUL HILL, RUSSELL BLACK, RICK 
WELLS~ PEGGY MCKENZIE~ DENNIS 
BERRETT, and DOES 1-20, persons 
unknown, 

Third-Party Defendants. 

Based on the Stipulated Motion to Dismissal All of Plaintiffs Claims and Westcor's 

Cross CJaims With Prejudice (the "Motion"), and pursuant to Rule 4l(a)(l)(A) of the Feder<~.! 

Rules of Civil Procedure, filed by Fedt.-ral Deposit Insurance Corporation as Receiver for 

AmTrust Hank ("FDIC-R"), 1st National Title Insurance Agency, LLC ("1st National'') and 

Westcor Land Tiile Insurance Company ("Westcor''), and for good cause appearing: 

IT IS ORDERED that: 

L The M.otion is GRANTED. 

2. All of FDIC-R's claims against 1st National and Wcstcor in this lawsuit are 

dismissed. with prejudice. 

-2­
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3. All of Westcor's cross~claims against Jst National in this Lawsuit are dismissed 

with prejudice. 

4. 1si Nationa.! and W cstcor do not dismiss any of their respective claims against the 

Third Party Defendants herein, and all such claims are expressly reserved. 

5. Each party will bear its own attorneys' fees and costs .incurred in connection with 

the prosecution and defense ofFDIC~R's claims. 

DATED this_ day ofJanuary, 2013. 

HONORABLE JUDGE BRUCE S. JENKINS 
UNITED STATES DISTR!CT COURT JUDGE 

Approved as to form this_day ofJanuary, 2013. 

Is/ 
Bryce D. Panzer 
Brelt N. Anderson 
Scott R. Taylor 
BLACKBURN & STOLL. LC 
Attorneys tor Westcor 
(Signed with authority ofScott R. Taylor) 

lsi 
Matthew C. Harneck 
Chad E. Funk 
RICHARDS BRANDT MILLER NELSON 
Attorneys for Isr National 
(Signe~i with authority t~fA1atthew C. Barneck) 

., 
-·' ­

4832-52&)·7249 5 
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CERTIFICATE OF SERVICE 

I hereby certify that on January_, 2013. I electronically filed the foregoing [Proposed) 

Order Granting Stipulated Motion For Dismissal Of All Plaintiff's Claims And Westcor's 

Cross·Ciaims With Prejudice And Reservation Of Claims Against Third-Party Defendants 

with the Clerk of Court using the CM/ECF system which sent notification of such filing to the 

following: 

Matthew C. Barneck Bryce D. Panzer 
Chad E. Funk Brett N. Anderson 
RICHARDS BRANDT MILLER NELSON BLACKBURN & STOLL 
299 South Main Street, 15th Floor 257 East 200 South, Suite 800 
Sal.t Lake City, Utah 841 10~2465 Salt Lake City, Utah 84111·2142 

(b)(G::) ::::::::::::::::::::::::L....-1___·••••-••••••••••••••••••••___.I lm I 

Attorneys for Westcor Land Title Alforn~ysfor prt National Title Insurance Agency 

John J. Brannelly, Jr. Esq., 

VANGUARD LEGAL, PLLC 

59 West 9000 South 

Sandy, Utah 84070 


(b)(6}•••••• lm•••••••••••••••••••••••••••••• ••• •• 

Attorneys for Third-Party Dejimdanl Fidelis 

Capital Group, LLC 


And that I caused to be maiJed the same pleading by first-class mail, postage prepaid~ to: 

Dennis Berrett Magdalena Lozano 
3768 Bari Way 6125 Copper Crest Drive 
South Jordan, Utah 84095 Las Vegas, NV 8913 0-1999 
Third Parry Defendant Third Party Defendant 

Peggy .McKenzie 
2833 Lance Circle 
Heber) Utah 84032 
Third Party Defendant Is! Garv E. Doctorman 

-4­
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