SETTLEMENT AGREEMENT AND MUTUAL RELEASE

THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE
(“Settlement Agreement”) is entered into and made effective as of the ___day of April,
2011 (“Effective Date”), by and between the Federal Deposit Insurance Corporation as
Receiver for AmTrust Bank, Cleveland, OH (“FDIC”), on the one hand, and PCMG, Inc.
(“PCMG™), Gregory Fonseca and Stuart Campbell (collectively, Defendants”), on the
other hand. The FDIC and Defendants may heteinafter be referred to individually asa
“Party” or collectively as the “Parties”.

RECITALS

1.1  PCMG sold and/or delivered mortgage loans to AmTrust Bank, Cleveland,
OH, previously known as Ohio Savings Bank (“AmTrust Bank™) pursuant to a Master
Broker Agreement dated Januaty 4, 1999 (“Contract”).

1.2 Between 2004 and 2007, and pursuant to the terms of the Contract, PCMG
sold to AmTrust Bank vartious residential mortgage loans. A dispute has arisen between
the Parties with respect to outstanding demands for repurchase and/or indemnity arising
from certain loans sold by PCMG to AmTrust Bank under the Contract.

1.3 Onorabout April 21, 2009, AmTrust Bank filed a lawsuit entitled
AmTrust Bankv PCMG, Inc, et al ; Orange County Superior Cowrt Case Number 30-
2009-00121914 (hereinafier "Action™). AmTrust Bank asserted causes of action for
breach of contract, negligence, and violation of Business & Professions Code § 17200
against PCMG, as well as fraud, fraud by omission, aiding and abetting fiaud, negligent
mistepresentation, negligence, and breach of fiduciary duty against Gregory Fonseca and
Stuart Campbell.

1.4  Thereafter, on or about February 25, 2010, the FDIC as Receiver for
AmTiust Bank was substituted as the Plaintiff in the Action.

1.5  Without admitting liability, the Parties desire to and have agteed to settle
the Action upon the terms and conditions hereinafter set forth

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and promises set
forth herein, and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged by the Parties, the Parties, intending to be legally bound,
agree as follows:
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1.6  Recitals. The Recitals set forth above are incorporated into the body of
this Settlement Agreement as though fully set forth herein.

1.7  Payment of the Settlement Funds. By no later than May 1, 2011,
Defendants shall pay the total sum of Thirty Five Thousand Dollats (835,000.00) (the

“Settlement Funds”). The payment shall be made by wire transfer made payable to
“Mortgage Recovery Law Group Client Trust Account,” Account Number :_ B
®@  Routing Numbcr Reference: AmTiust/PCMG Settlement.
1.8  Dismissal of Action. Within five (5) business days of the FDIC’s

counsel's receipt of the fully executed Settlement Agreement and Settlement Funds, the
EDIC’s counsel shall file a Dismissal of the Action.

R

1.9  The Parties shall bear their own costs and attorneys' fees incurred in the
Action

RELEASE

1.10 Unknown Claims. Each Party acknowledges that this Settlement
Agreement applies to all claims for injuries, damages, or losses of any type ot nature
(whether those injuries, damages, or losses are known ot unknown, foreseen or
unforeseen, patent or latent) which that Party may have against the other Party arising
from the Action. Each Party hereby expressly waives application of California Civil
Code §1542 and any other similar statute or rule.

1.11  Each Party cettifies that they have read and understood the following
provisions of California Civil Code §1542, which states in pertinent part as follows:

“A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her
favor at the time of executing the 1elease, which if known
by him or her must have materially affected his or het
settlement with the debtor ”

1.12  Each Paity understands and acknowledges that the significance and
consequence of its waiver of California Civil Code §1542 is that even if any Party should
eventuatly suffer additional damages arising out of the Action, the claims and causes of
action that were or could have been asserted 1elating to the Action, or any facts or
circumstances related to the Action, that Party will not be able to make any claim against
the othet Party for those damages. Furthermore, each acknowledges that they
consciously intend these consequences even as to claims for damages that may exist as of
the date of this release but which that Party does not know exists, and which, if known,
would matetially affect that Party’s decision to execute this release, segardless of whether

3552611

SETTLEMENT AGREEMENT & MUTUAL RELEASE
Page 20f7



that Party’s lack of knowledge is the result of ignorance, oversight, erzor, negligence, or
any other cause

1.13  Each Paity hereby fully, finally, and forever releases and discharges the
other Party, and any and all of its respective past, present, and future affiliates,
employees, members, partners, joint venturets, independent contractors, attorneys,
insuters, investors, successors, assigns, representatives, officers, directors, shareholders,
independent contiactors, predecessors, successots and assigns, and any cotpor ation,
partnership or limited liability company which was or is at any time the parent or wholly
owned subsidiary of such entity, and any such corposation's, partnership's or limited
liability company’s officers, directors, employees, or any corporation, partnership or
limited liability company which was or is an affiliate of such entity by virtue of common
ownetship or control, and any such coporation's, partnership's ot limited liability
company's, officers, directors, and/or employees of and from any and all actions, causes
of action, claims, demands, damages, debts, losses, costs, expenses, attorney fees or other
liabilities of every kind and nature whatsoever, whether legal or equitable and whether
known or unknown, arising out of, resulting from, or relating to, in any mannet, the
Action, the claims and causes of action that were or could have been asserted relating to
the Action, or any facts or circumstances related to the Action. Notwithstanding any
other provision in this Settlement Agreement, the FDIC does not release claims arising
fiom the 26 mortgage loans sold by PCMG to AmTrust Bank that are identified on
Exhibit “1” attached hereto.

1.14 Notwithstanding any other provision in this Settlement Agreement, this
Settlement Agreement does not release, and the FDIC expressly preserves fully and to the
same extent as if the Agreement had not been executed any claims against Defendants
arising out of existing or failed financial institutions other than AmTrust Bank,
Cleveland, OH.

1.15 Notwithstanding any other provision in this Settlement Agreement, this
Settlement Agreement does not 1elease, and the FDIC expressly preserves fully and to the
samne extent as if the Settlement Agreement had not been executed any action taken by
any other federal agency. In addition, this Settlement Agieement does not purport to
waive, or intend to waive, any claims which could be brought by the United States
through either the Department of Justice or the United States Attorney’s Office for any
federal judicial district. In addition, the FDIC specifically 1eserves the right to seek court
ordered restitution pursuant to the relevant provisions of the Victim and Witness
Protection Act, 18U S C § 3663, et seq., if appropriate

1.16 Conditions of Execution. Each Party acknowledges and warrants that its
execution of this Settlement Agreement is free and voluntary.

1.17 No Admission. It is agreed that no Party hereto admits liability or
8552671

SEI'TLEMENT AGREEMENT & MUTUAL RELEASE
Page 3 of 7



wiongdoing of any nature, and that this Settlement Agieement is made as a compromise
of disputed claims

1.18  Fair Meaning. The Parties hereto further agree that the language of all
parts of this Settlement Agreement shall in all cases be construed as a whole, according to
its fair meaning, and not strictly for or against any of the Parties.

1.19 Governing Law. The Parties agree to submit to the Courts of the County
of Orange, California, for any dispute arising out of this Settlement Agreement, or related
thereto, and consent to the jurisdiction of said Courts and further agree that any and all
matters of dispute shall be adjudicated, goveined and controlied under California law.

120 Attorneys’ Fees. Should any action be commenced to enforce, intcrprel,
or seek damages, injunctive relief, ot specific performance for violation of this Settlement
Agreement, the prevailing party shall, in addition to any other available relicf, be entitled
to an award of reasonable attorney’s fees and litigation expenses incurred in the
prosecution or defense of the action, including any appeal.

1.21  Severability. The Parties hereto agree that if any provision of this
Settlement Agreement is declared by any court to be illegal or invalid, the validity of the
remaining parts, terms or provisions shall not be affected thereby, and such illegal o1
invalid part, term ot provision shall be deemed not to be part of this Settlement
Agreement

1.22 Binding Effect. This Settlement Agreement shall be binding upon and
inure to the benefit of the Parties and their respective heirs, petsonal representatives,
successors, and assigns.

123 Review and Understanding. The Parties have entered into this
Settlement Agieement voluntarily, having fully read and fully understanding the meaning
and effect of all of its terms and provisions, and fully understanding its and their costs
and 1isks. Each Party has consulted with legal counsel concerning this Settlement
Agreement and has conducted such inquity as they deem necessary and advisable prior to
entering into this Settlement Agreement. The Parties enter into this Settlement
Agreement understanding that facts or other circumstances may exist which are presently
unknown or undisclosed, ot which are different from or other than those which they
believe to be the case, and the Parties voluntarily assume all risks attendant to such
unknown, undisclosed, different, or additional facts or other circumstances.

124 Number. Whenever applicable, the singular shall include the plural, and
the plural shall include the singular

1.25 Counterparts/Execution. This Settlement Agresment may be executed
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in one or more counterpaits, all of which shall form a single agreement. A Party’s
signature on this Settlement Agreement by facsimile shall be valid and effective for all
purposes as an original signature, provided, howevet, that the ot iginal signature shall be
produced upon request.

1.26 Waiver. No term or condition of this Settlement Agreement shall be
deemed to have been waived, nor shall there be an estoppel against the enforcement of
any provision of this Settlement Agreement, except by written instruments signed by the
Party chaiged with the waiver ot estoppel No written waiver shall be deemed a
continuing waiver unless specifically stated therein, and the writien waiver shall operate
only as 1o the specific term or condition waived, and not for the futuie or as to any other
act than that specifically waived.

127 Headings. The headings of paragiaphs herein are intended solely for the
convenience of reference and shall not control the meaning ot interpretation of any of the
provisions of this Settlement Agreement. »

1.28 Subsequent Agreements. The Paities agree that, upon the reasonable
request of the other Party, they shall execute, acknowledge, and deliver any additional
insttuments or documents that may reasonably be required to cairy out the intentions of
this Settlement Agreement, including such instruments as may be required by the laws of
any jurisdiction, now in effect or hereinafter enacted, that may affect the rights of the
Parties as between themselves or others with respect to their rights and obligations
created by this Settlement Agreement.

1.29 Entire Agreement. The Patties hereto further agree and promise that this
Settlement Agreement sets forth the entite agreement between and among the Parties with
respect to the Action, and fully supersedes any and all priot negotiations, agreements or
understandings made between or among the Parties. This Settlement Agreement shall not
be modified except in a writing signed by the Parties or their authorized representatives.

[SIGNATURES ON FOLLOWING PAGE]
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(b)(6)

IN WITNESS WHEREOF, and intending to be legally bound hereby, the Parties
have executed this Settlement Agreement as of the date set forth in the opening patagtaph
of this Settlement Agreement.

For: The FDIC as Receiver for For: PCMG,Inc.
AmTrust Bank, Clevgland, OH (b)(6)

By: ' By

(b)(6) ?
Nza.me:7 g . e Narne: (/gﬁé &é Z‘jﬂﬂé/
tite. Counse [ Title: Zegﬂtg,.,/*

Date: 5//%’3 / 2/, Date: '4; A’I//

Stuart Campbell
(b)(8)
5 .
Date: %/ 6,/ 7
/
Gregorv Fonseca -
(b)(8)
By

>

7 =
Date: Vl/é/ 7
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Exhibit “1”

Notwithstanding any other provision in this Settlement Agicement, the FDIC as
Receiver for AmTiust Bank, Cleveland, OH does not release claims arising from the
following 26 mortgage loans sold by PCMG, Inc. to AmTrust Bank:

(b)(6)
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release ("Agreement") is made as of this 1st day of May,
2012, by, between, and among the Federal Deposit Insurance Corporation as Receiver for
AmTrust Bank, Cleveland, Ohio (“FDIC-R”), and Golden Empire Mortgage, Inc. (“GEM™)
(individually, the FDIC—R and GEM may be referred to herein as a “Party” and collectively as
the “Parties™).

WHEREAS:

Prior to December 4, 2009, AmTrust Bank, Cleveland, Ohio, previously known as Ohio
Savings Bank (“Bank”), was a depository institution organized and existing under the laws of the
United States.

On December 4, 2009, the Office of Thrift Supervision closed the Bank and appointed
the Federal Deposit Insurance Corporation as its receiver. In accordance with 12 U.S.C. §
1821(d), the FDIC-R succeeded to all rights, titles, powers, and privileges of the Bank, including
those with respect to its assets.

GEM and the Bank entered into a Master Correspondent Loan Purchase Agreement
dated March 28, 2007 (“Contract”). Pursuant to the terms of the Contract, GEM sold to the Bankr
various residential mortgage loans. The Bank’s assets now belonging to the FDIC-R include any
and all of the Bank’s claims, demands, and causes of action, including all of the Bank’s claims
related to any and all loans originated by GEM, or sold by GEM under the Contract to the Bank
(“Loans”).

A dispute has arisen between the Parties with respect to claims by the FDIC-R to GEM
for repurchase and/or indemnity on certain of the Loans based on alleged breaches of

representations and warranties set forth in the Contract (hereinafter any and all present and future



claims by the FDIC-R to GEM under the Contract or otherwise for repurchase or indemnification
for losses associated with the Loans is referred to as the “Claims”). The Parties engaged in
settlement negotiations as a result of the Claims. The Parties now deem it in their best interests
to enter into this Agreement to avoid the uncertainty, trouble, and expense of litigation.

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undérsi gned Parties agree, each with the other, as follows:

SECTION I: Payment to FDIC-R.
A. As an essential covenant and condition to this Agreement, on or before fifteen

(15) days after this Agreement is signed by both Parties, GEM shall pay the FDIC-R the total

- sum of Seventy Five Thousand Dollars ($75,000) (the “Settlement Payment”). The Settlement

Payment shall be made by wire transfer made payable to “Mortgage Recovery Law Group Client

- Trust Account,” Account Number] Routing Number; . |Reference:. .. ... .. ...

AmTrust/Golden Empire Mortgage Settlement.

B. If the FDIC-R does not receive the Settlement Payment in full on or before the date
determined by subparagraph A above (“Settlement Payment Due Date”), then the FDIC-R, in its
sole discretion, shall have the right to:

1. extend the period of time for payment, including interest accruing from the

Settlement Payment Due Date through the date of payment at a rate calculated in

accordance with 26 U.S.C. § 6621(b)(3); or

2. enforce this Agreement and, in such event, GEM agrees to jurisdiction in
Federal District Court in California and to pay all of the FDIC-R’s reasonable attorney’s

fees and costs expended in enforcing the terms of this Agreement; or

(b)4)



3. declare this Agreement null and void, move to vacate any dismissal order,
to which GEM agrees to consent, and institute an action on the FDIC-R’s claims; and/or
4. seek any other relief available to it in law or equity.
Any extension of time for delivery of the Settlement Payment shall not prejudice the FDIC-R’s
right to take other action or seek any relief during or after such period of extension, including the
right to bring an action to enforce the Agreemer_lt, or declare the Agreement null and void.
SECTION II: Releases.

Each Party acknowledges that this Agreement applies to all claims for injuries, damages,
or losses of any type or nature (whether those injuries, damages, or losses are known or
unknown, foreseen or unforeseen, patent or latent) which that Party may have against another
Party arising from the Claims. Each Party hereby expressly waives application of California
Civil Code §1542 and any other similar statute or rule.

Each Party certifies that they have read and understood the following provisions of
California Civil Code §1542, which states in pertinent part as follows:

A general release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of

executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.

Each Party understands and acknowledges that the significance and consequence of its
waiver of California Civil Code §1542 is that even if any Party should eventually suffer
additional damages arising out of the Claims, the claims and causes of action that were or could
have been asserted relating to the Claims, or any facts or circumstances related to the Claims,
that Party will not be able to make any claim against the other Party for those damages.
Furthermore, each Party acknowledges that it consciously intends these consequences even as to

claims for damages that may exist as of the date of this release but which that Party does not



know exists, and which, if known, would materially affect that Party’s decision to execute this
release, regardless of whether that Party’s lack of knowledge is the result of ignorance, oversight,

error, negligence, or any other cause.

A, The FDIC-R’s Release.

Upon receipt of the Settlement Payment, plus any accrued interest, and except as
provided in PARAGRAPH I1.C., the FDIC-R, for itself and its successors and assigns, hereby
releases and discharges GEM and its respective employees, officers, directors, shareholders,
partners, members, owners, agents, Tepresentatives, heirs, executors, administrators; successors
and assigns, from any and all claims, demands, contracts, obligations, damages, actions, and
causes of action, direct or indirect, in law or in equity belonging to the FDIC-R, arising out of or
relating to the facts and circumstances giving rise to the Claims.

B. GEM'’s Release.

Effective simultangously with the release in PARAGRAPH I1.A. above, GEM, on behalf
of itself, and its respective employees, officers, directors, representatives, heirs, executors,
administrators, successors and assigns, hereby releaseé and discharges the FDIC-R, and its
employees, officers, directors, representatives, successors and assigns, from any and all claims
belonging to GEM, arising out of or relating to the facts and circumstances alleged by the

Claims.

C. Exceptions to Release by FDIC-R.

1. Notwithstanding any other provision of this Agreement, the FDIC-R does
not release, and expressly preserves fully and to the same extent as if this Agreement had not

been executed, any claims or causes of action:



a. against GEM or any other person or entity for liability, if any,
incurred as the maker, endorser or guarantor of any promissory note or indebtedness payable or
owed by them to FDIC-R, the Bank, other financial institutions, or any other person or entity,
including without limitation any claims acquired by FDIC-R as successor in interest to the Bank
or any person or entity other than Bank;

b. against any person or entity not expressly released by the FDIC-R
in this Agreement; or

c. which are not expressly released in PARAGRAPH ILA. above.

2. Except for the Claims released by Paragraph I.A above, nothing herein
limits, waives, releases, diminishes or compromises the jurisdiction and authority of the Federal
Deposit Insurance Corporation in the exercise of its supervisory or regulatory authority to
institute administrative enforcement or other proceedings seeking removal, prohibition, civil
penalties, restitution or other relief it is authorized to seek pursuant to its supervisory or
regulatory authority against any person, or which may arise by operation of law, rule, or
regulation.

3. Notwithstanding any other provision of this Agreement, this Agreement
does not waive any claims which could be brought by the United States through the Department
of Justice, the United States Attorney’s Office for any federal judicial district. In addition, the
FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the relevant
provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., if appropriate.

SECTION III: Insolvency.

A. Insolvency.



(b)(4),(b)(6)

GEM warrants as to payments made by or on its behalf that at the time of such payment,
it is not insolvent nor will the payment made by or on its behalf render it insolvent within the
meaning and/or for the purposes of the United States Bankruptcy Code. This warranty is made
by GEM and not by its counsel.

B. Preferences.

In the event that the FDIC-R is required to return any portion of the Settlement Payment
due to a final order by a court that the transfer of the Settlement Payment or any portion thereof
constituted a preference, voidable preference, fraudulent transfer or similar transaction, then, in
its sole discretion, the FDIC-R may, without waiver of any other rights it may have in law or
equity, pursue any of the rights and remedies set forth in paragraph I(B) above, and/or otherwise
permitted by law.

SECTION IV: Termination.

In the event the FDIC-R exercises its right to declare this Agreement null and void as
provided herein, then, for the purposes of any statute of limitations or other time-based defense
to any of the claims of the FDIC-R, the parties to this Agreement shall be deemed to have
reverted to their respective status as of 5:00 p.m. Eastern Time, May 1, 2012.

SECTION V: Notices.

Any notices required hereunder shall be sent by registered mail, first class, return receipt
requested or may be sent by email, to the following:
If to the FDIC-R:

Michael Delbick

Mortgage Recovery Law Group
700 North Brand Boulevard, Suite 830

lendale, California 91203




If to GEM:

Rick Roper, President

Golden Empire Mortgage
1200 Discovery Drive, Suite 300
_ Bakersfield. CA 93309

(b)(4),(b)(6)7 |

with a copy to:

Madison M. Christian

2625 Townsgate Road, Ste. 330

_Westlake Village, California 91361

(b)(4),(b)(6)

SECTION VI: Other Matters.

A. No Admission of Liability.

The undersigned Parties each acknowledge and agree that the matters set forth in this
Agreement constitute the settlement and compromise of disputed claims and defenses, that this
Agreement is not an admission or evidence of liability or infirmity by any of them regarding any
claim or defense, and that the Agreement shall not be offered or received in evidence by or
against any Party hereto, except to enforce its terms.

B. Execution in Counterparts.

This Agreement may be executed in counterparts by one or more of the Parties named
herein and all such counterparts when so executed shall together constitute the final Agreement,
as if one document had been signed by all Parties hereto; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, binding the Party or Parties

subscribed thereto upon the execution by all Parties to this Agreement.



C. Binding Effect.

All of the undersigned persons represent and warrant that they are a Party hereto or are
authorized to sign this Agreement on behalf of the respective Party, and that they have the full
power and authority to bind such Party to cach and every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administrators, representatives, attorneys, Successors and assigns.

D.  Entire Agreement.

This Agreement constitutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes any prior
agreements or understandings. No representations, warranties or inducements have been made to
or relied on by any Party concerning this Agreement and its exhibits other than those contained
therein.

E. Amendments.

This Agreement may not be amended or modified, nor may any of its provisions be
waived, except in writing by the Party or Parties bound thereby, or by their respective authorized
attorney(s) or other representative(s).

F. Specific Representations, Warranties and Disclaimer.

GEM acknowledges that in determining to settle the Claims released herein, the FDIC-R
reasonably and justifiably relied upon the accuracy of financial information provided by GEM.
If GEM failed to disclose, or misrepresented the nature or amount of, any interest, legal,
equitable, or beneficial, in any asset, the FDIC-R in its sole discretion, may exercise one or more
or all of the following remedies: (a) the FDIC-R may declare the releases granted to GEM as

null and void; (b) the FDIC-R may retain the Settlement Payment and apply it to any losses



resulting from the Loans; (c) the FDIC-R may sue GEM for damages, an injunction, and specific
performance for the breach of this Agreement; and (d) the FDIC-R may seek to vacate any
dismissal order and reinstate the FDIC-R’s claims against GEM. GEM agrees that if it has failed
to disclose, or misrepresented the nature or amount of, any interest, legal, equitable, or
beneficial, in any asset, GEM consents to the reinstatement of FDIC-R’s claims and waive any
statute of limitations defense that would bar any of the FDIC-R’s claims against it.

G.  Reasonable Cooperation.

1. The undersigned Parties agree to cooperate in good faith to effectuate all
the terms and conditions of this Agreement, including doing, or causing their agents and
attorneys to do, whatever is reasonably necessary to effectuate the signing, delivery, execution,
filing, recording, and entry, of any documents necessary to perform the terms of this Agreement.

2. Further, GEM agrees to cooperate fully with the FDIC-R in connection
with any action required under this Agreement. Any such cooperation that involves any out of
pocket costs is subject to reasonable reimbursement by the FDIC-R pursuant to its internal
guidelines and policy for such reimbursement. Such cooperation shall consist of:

a. producing all documents requested by the FDIC-R, without the
necessity of subpoena, as determined by the FDIC-R, in its sole discretion, to be relevant to the
Bank;

b. making themselves available upon request by the FDIC-R at
reasonable times and places for interviews regarding facts, as determined by the FDIC-R in its
sole discretion, to be relevant to the Bank;

c. appearing to testify, upon request by the FDIC-R, in any matter

determined by the FDIC-R in its sole discretion, to be related to the Bank, without the necessity



of subpoena;

d. signing truthful affidavits upon request by the FDIC-R, regarding
any matter, as determined by the FDIC-R in its sole discretion, to be relevant to the Bank.
H. Choice of Law.
This Agreement shall be interpreted, construed and enforced according to applicable
federal law, or in its absence, the internal laws of the State of California, without regard to its
conflicts of laws.

I. Advice of Counsel.

Each Party hereby acknowledges that he or it has consulted with and obtained the advice
of counsel prior to executing this Agreement, and that this Agreement has been explained to that
Party by his or its counsel.

J. Title and Captions.

All section titles and captions contained in this Agreement are for convenience only and
shall not affect the interpretation of this Agreement.

K. Authorship/Construction.

This Agreement sets forth terms and agreements jointly negotiated by the Parties. It is
expressly agreed that this Agreement shall not be construed for or against any party by reason of
which party drafted it.

L. Accuracy of Recitals. The Parties understand, acknowledge, and agree that the

Recitals preceding Section I of this Agreement are true, correct, and accurate in all respects and

are incorporated into, and are a material part of this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by each

of them or their duly authorized representatives on the dates hereinafter subscribed.
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FDIC as Receiver for AmTrust Golden Empire Mortgage, Inc.

{b)(6) vel io
By By: /{ldk L. /6 o4
' (b)(6)
N/ (T oo & g e Gk Neme: —
Title: Coecrrsz / Title: Lrtiidid
Date:'%f/)—”/gl-— Date: 6-/-72
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SETTLEMENT AGREEMENT AND RELEASE
This Settiement Agreement and Release ("Agreement”) is made as of this day of

October, 2012, by, between, and among the Pederal Deposit Insurance Corporation as Receiver

for AmTrust Bank, Cleveiand, Ohio ("FDIC-R™}, on the one hand; and Lesiie Auzenne, an

individaal {“Auzenne™); and New Century Appraisals, Inc., a California company (“New
Century™), on the other hand. (Individually, the FDIC-R, Auzenne, and New Century may be
referred to herein as a “Party,” and collectively as the “Partics”). h
WHEREAS:

Prior to December f%; 2009, AmTrust Bank, Cleveland, Ohio, previously known as Chio
Savings Bank (“Bank™), was a depository institution organized and existing under the laws of the
United States.

On December 4, 2009, the Uthice of Thrift Supervision closed the Bank and appoinied
the Federal Deposit Insurance Corporation as its receiver. In accordance with 12 US.C. §
1821(d), the FDIC-R succeeded to all rights, titles, powers, and privileges of the Bank, including

those with respect 10 ifs assets.

On or about November 1, 2007, Bank funded two mortgage loans {o borrower -- ------------

I fn the collective amount of $608,000 (the “Loan™) in connection with

[— ?wchasgof a resigdents alprgpgr{}; Z{)Catgd at ................................................. M‘l}l"ﬁ.ﬁ‘.‘[fa.

California (hereinafter the “Transaction™). Auzenne and New Century (collectively
“Appraisers”) prepared an appraisal in connection with the Transaction (the “Appraisal™).
On or about September 28, 2011, FDIC-R filed an action against Appraisers and Ullra

Escrow, Inc, in the United States District Court for the Central District of Califoraia, Case No.
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CV 11-8062 PSG (CWx) (the “District Court Action™), alleging that Appraisers caused damages
to the FDIC-R due to their negligent misrepresentation in connection with the Appraisal,

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to
Appraisers’ actions as alleged in the District Court Action (hereinafter any and all claims by the
FDIC-R against Appraisers related to allegations made in the District Court Action are referred
to as the “Claims™). Appraisers deny, in their entirety, the Claims made in the District Court
Action against Appraisers. The Parties engaged in settlement negotiations as a result of the
Claims. The Parties now deem it in their best interests 1o enter into this Agreement to avoid the
uncertainty, trouble, and expense of litigation.

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stafed herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Parties agree, each with the other, as follows:

SECTION I: Payvment to FDIC-R.

Al As an essential covenant and condition to this Agreement, within thirty 30
business days following the Cowt’s granting of Appraisers® Application for Determination of
Good Faith Settlement, which Appraisers filed on September 26, 2012, and execution of this
Agreement by all Partics, Appraisers shall pay the FDIC-R the total sum of One Hundred
- Thousand Dollars ($100,000) (the “Settlement Payment™). The Settlement Payment shall be
made in the form of a settlement draft, made payable to “Mortgage Recovery Law Group Client
Trust Account.” The payment shull be delivered to Helen Gaeta, Mortgage Recovery Law

Group, 700 North Grand Avenue, Glendale, California 91203,
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B. {f the FDIC-R does not receive the Settiement Payment in full within the time-
frame determined by subparagraphs A above ("Settlement Payment Due Date™), then the FDIC-R,

in its sole discretion, shall have the right 10

1. extend the pericd of time for payment, including interest accruing from the
Settiement Payment Due Date through the date of payment at a rate caleulated in
accordance with 26 U.8.C. § 6621(bX}3); or

2. enforce this Agreement and, in such event, Appraisers agree {0 juriséictio_n
in Federal District Court in California and to pay all of the FDIC-R’s reasonable
attorney’s fees and costs expended in enforcing the terms of this Agreement; or

3 declare this Agreement null and void, move 10 vacate any dismissal order,
§ io which Appraisers agree to consent, and institute an action on the FDIC-R’s claims, as
I; to which Appraisei‘s waive any and all objections and defenses and covenant and agree

net to assert any objections and defenses: and/or

4, seek any other relief available to i in law or equity.
Any extension of time for delivery of the Seitlement Payment shall not prejudice the FDIC-R’s

right to take other action or seek any relief during or after such period of extension, inchuding the

? right to bring an action o enforce the Agreement, or declare the Agreement null and void.
SEC’I‘}ON H: Rgiﬁa_m.
Each Party acknowledges that this Agreement applies to all claims for injuries, damages,
or losses of any type or nature (whether those injuries, damages, or losses are known or
| unknown, foreseen or unforeseen, patent or latent) which that Party may have against another
! Party arising from the Claims, Each Party hereby expressly waives application of California
l

Civil Code §1542 and any other similar statute or rule,
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Each Party certifies that they have read and understood the following provisions of
California Civil Code §1342, which states in pertinent part as follows:
A general release does not extend to clalms which the creditor does
aot know or suspect {0 exist in his or her favor at the time of

executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor,

Each Party understands and acknowledges that the significance and consequence of its
watver of California Civil Code $1542 is that even if any Party should eventually suffer
additional damages arising out of the Claims, the claims and causes of action that were or could
have been asserted relating fo the Claims, or any facts or circumstances related to the Claims,
that Party wiil not be able to make any claim against the other Party for those damages.
Furthermore, each Party acknowledges that it censci{}usi;y intends these consequences even as o
claims for damages that may exist ag of the dafe of this release but which that Party does not
know exists, and which, if known, would materially affect that Party’s decision to execute this
release, regardiess of whether that Party’s lack of knowledge is the result of ignorance, oversight,
error, negligence, or any uther cause,

A.  The FDIC-R’s Release.

Upon receipt of the Settlement Payment, and except as provided in PARAGRAPH ILC,,
the FDIC-R, for self and its successors and assigns, hereby releases and discharges Appraisers
and their respective employees, officers, directors, representatives, tieirs, exécutors, ~
administrators, attorneys, insurers (inclading but not limited to National Fire Insurance Company
of Pitttsburgh PA and Chartis Claims, Inc.), successors and assigns, from any and all claims,
demands, contracts, ebligatiﬁnsﬁ damages, actions, anfi causes of action, direct or indirect, in law
or in equity belonging to the FDIC-R, arising out of or refating to the facts and circumstances

glving rise to the Loan, Transaction, Appraisal, and Claims.
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B. Appraisers’ Balease,

Effective simultancously with the release in PARAGRAPH LA above, Appraisers, on
behalf of themselves, and their respective employees, officers, directors, representatives, heirs,
executors, administrafors, successors and assigns, hereby release and discharge the FDIC-R, and
its employees, officers, directors, representatives, successors and assigns, from any and all
claims belonging to Appraisers, arising out of or relating to the facts and circumstances alleged
by the Claims.

B. Excentions to Release by FDICWR

1. Notwithstanding any other provision of this Agreement, the FDIC-R does
not release, and expressly preserves fully and to the same extent as if this Agreement had not
been executed, any claims or causes of action:

a. against Appraisers or any other person ot entity for lability, if any,
incurred as the malker, endorser or guaranior of any promissory note or indebtedness payable or
owed by them to FDIC-R, zﬁe Bank, other financial instifutions, or any other person or entity,
including without Hmitation any claims acquired by FDIC-R as successor in interest to any
person or entity other than Bank;

b. against any persott or entity not reiezised by the FDIC-R in this
ﬁ_tgzeement; or

c. which are not expressly released in PARAGRAPH IL A, above.

2. Notwithstanding any other provision of this Agreement, nothing herein
limits, waives, releases, diminishes or compromises the jurisdiction and authority of the Federal
Deposit Insurance Corporation in the exercise of its supervisory or regulatory authority fo

institute administrative enforcement or other proceedings seeking removal, prohibition, civil




Page 6

penalties, restitution ar other relief it is authorized 1o seck pursuant {0 Its supsrvisory or
regulatory aunthority against any person, or which may arise by operation of law, rule, or
regulation.

3. Notwithstanding any other provision of this Agreement, this Agreement
does not waive any claims which could be brought by the United States through the Department
of Justice, the United States'Aﬁtomey’s Office for any federal judicial district. In addition, the
FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the relevant
provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., if appropriate.

D. Dismissal.

Upon the FDIC-R’s counsel’s receipt of the entire Seftlement Payment, the FDIC-R shall
file a stipulation for dismissal of the Disfrict Court Action with prejudice as to the Appraisers
only, and each Party shall bear their own costs and fees, The Parties shall cooperate with the
FDIC-R to accomplish such stipulation for dismissal,

SECTION 11 Insolveney.

A. Insolvency,

Appraisers warrant a8 to payments made by or on his behalf that at the time of such
payment, Appraisers are not insolvent nor will the payment made by or on their behalf render
them insolvent within the meaning and/or for the purposes of the United States Bankruptey
Code. This warranty is ma& by Appraisers and not by their counsel,

B. Preferences.

In the event that the FDIC-R is required to return any portion of the Settlement Payment
due 10 a final order by a court that the transfer of the Settlement Payment or any portion thersof

constituted a preference, voidable preference, fraudulent transfer or similar {ransaction, then, in
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its sole discretion, the FDIC-R may, without waiver of any other rights i may have in law or
s equity, pursue any of the rights and remedies set forth in paragraph [{B) above, and/or otherwise
’ permitted by law,
SECTION IV: Notices.

Any notices required hereunder shall be sent by registered mail, first class, refurn receipt
requested, and may also be sent by email, to the following:
If'to the FDIC-R:
Paui Levin
Mortgage Recovery Law Group
7060 North Brand Boulevard, Suite 830

Glendale, California 91203
{818) 630-7900

If to Appraisers:

Ari L. Markow, Esq,

Spile, Leff & Goor, LLP

16301 Yentura Boulevard, Suite 618
Encina, Californiz 91436

{(818) 784-6899

(1

SECTION V: Other Maiters.

A No Admission of Liability,

The undersigned Parties each acknowledge and agree that the matters set forth in this

Agreemert constitute the settlement and compromise of disputed claims and defenses, that this

Agreement is tot an admission or evidence of Hability or infirmity by any of them regarding any
claim or defense, and that the Agreement shall not be offered or received in evidence by or

against any Party hereto, except to enforce its terms.
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B. Execntion in Counterparts.

This Agreement may be executed in counterparts by one or more of the Parties named
herein and all such counterparts when so executed shall together constitute the final Agreoment,
as if one document had been signed by all Parties hereto; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, binding the Party or Parties
subscribed thereto upon the exscution by all Partiss to this Agreement.

C. Binding Effect.

All of the undersigned persons represent and warrant that they ave a Party berefo or are
authorized to sign this Agreement on behalf of the respective Party, and that they have the full
power and authority to bind such Party to each and every'pmvision.of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administrators, represeniatives, aftormeys, successors and assigns.

D. Entire Aoreement,

This Agreement constitutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes any prior
agrecments or understandings. No representations, warranties or inducements bave been made fo

or relied on by any Party concerning this Agreement and its exhibits other than those contained

_ t%zc_z_‘{:ias

E.  Amendments.

This Agreement may not be amended or modified, nor may any of its provisions be
waived, except in writing by the Party or Parties bound thereby, or by their respective authorized

attorney(s) or other representative(s).

N Reasonable Cooperation.
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i. The undersigned Parties agree {o cooperate in good faith to effectuate all
the terms and conditions of this Agreement, including doing, or causing their agents and
attorneys to do, whatever s reasopably necessary to effectuate the signing, delivery, exscution,
filing, recording, and entry, of any documents necessary to perform the terms of this Agreement.

2, Further, Appraisers agree to cooperate fully with the FDIC-R In
gonnection with any action required under this Agreement. Any such cooperation that involves
any out of pocket costs is sa.bj ect to reasonable reimbursement by the FDIC-R pursuant to its
internal guidelines and policy for such reimbursement. Such cooperation shall consist oft

a. producing all non~privileged doc;zmmts requested by the FDIC-R,
without the nscessity of subpoena, as determined by the FDIC-R, in its sole discretion, to be
relevant {o the Bank;

b, making themselves available upon request by the FDIC-R at
reasonable times and places for interviews regarding non-privileged facts, as determined by the
FDIC-R in its sole discretion, to be relevant to the Bank;

¢, - appearing to testify regarding non-privileged information, upon
request by the FDIC-R, in any matier determined by the FDIC-R in its sole discretion, to be
related 1o the Bank, without the necessity of subpoena;

o d signing truthful affidavits upon request by the FDIC-R, regarding
any non-privileged matter, as determined by the FDIC-R in its sole discretion, to be relevant to
the Bank.

. Cholee of Law,
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federal law, or in its absence, the. internal laws of the State of California, withont regard to its
conflicts of laws.

H. Advice of Counsel.

Each Party heteby acknowledges that hie or it has consulted with and obtained the advice
of counsel prior to éxecnting this Agreement, and that this Agreementhas been explained tothat
Party by hisor its counsel.

i3 Title and Captions,

All section titles dnd.captions contaited iu this Agreement are forconveniense only and
shall not affect the interpretation of this Agreement.

K.  Authorship/Construction.

?I’Eiis_:,AgreEZﬁem;‘set;s-: forth terms snd agreementsjointly negotiated by the Parties. Tis
gxprassly agresd that this Agrésment shall not beconstruod fof O against any party by redsoit of
which party drafted it

IN WITNESS WHEREOQF; the parties hereto have caused this Agreement to be executed

by-cach of ther or their uly authorized représentatives on the dates hersfnafter subscribed

New Century Appraisals, Tic. Leslie Auzenne

Name: _ Lesl LN Date: 1 / S"/ 20
Title: e ?}-ﬁwf“g Ciosher?.
Date: [ / "%’(/”é‘vf e

(b)6)

4
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FDIC as iver for AmTrust Bank, Cleveland, Ohio

Name: &Ifgfé & &géﬁgi’é—
Title: [:@Mﬁ &L

Date: ////':S/:‘\-«c?}"s_ww

11
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SETTLEMENT AGREEMENT AND AL RELEASES

This Settlement Agreement and Release ("Agreement”) is made this jjji day of
danuary, 2013 by, between and among the following undersigned Parties; the Federal Deposit
Tnsurance Corporation, in its capacity as receiver for AmTrust Bank ("FDIC-R™). and Devon
MeDowell ("McDowell™); both of whom are parties in & case captioned FDIC as Receiver Jor
AmTrust Bank v. Michael Hodge, e al., Case No, 09-CV-3234 in the United States District Court
for the Fastern District of New York (“The Litigation™).

RECITALS

WHEREAS, in hly, 2009, AmTrost Bank (“AmTrust™) initiated The Litigation against
nurerous berrowers, its closing attorney James Carroll (*CarrollP”), morigage broker, Link One
Mortgage Bankers, LLC, and other individuals and entities alleged to be involved in a purported
mortgage fraud scheme concerning twenty (20} Toans including claims for conspiracy and fraud
agaiost McDowell arising from his actions in obtaining 2 mortgage Joan from AmTrost

WHEREAS, The Litigation includes claims related to a mortgage loan (“The Mortgage

[]Qm”} ma{i@ by M’?msi f(}r the pmwm pmcha.% of ﬁ;@ ?Z-W lQCﬂfﬁd at ................................ S

Strect, Saint Albans, New York (“The Property™) by McDowell;

WHEREAS, on Decembar 4, 2009, AmTrust was closed by the Office of Theift
Supervision and, pursuant Yo 12 U.S.C. § 1821(c), the Federal Deposit Insurance Corporation
was appointed receiver. In accordance with 12 U.S.C. § 1821(d), the FDIC-R succeeded to all
nights, titles, powers, and privileges of AmTrust, including those with respest fo its assets and ail
of AmTrust’s claims, demands, and causes of action, including those claims asserted in The
Litigation and all claims related to The Property;

WHEREAS, McDowel! has denied any wrongdoing in connection with The Litigation

and The Property;
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WHEREAS, McDowell has provided the FDIC-R with a swom affidavit and other
financial materials to demonstrate that he has limited means from which to pay a judgment;

WHEREAS, the FDIC-R has relied upon the acouracy of the information provided by
McDowell regarding his financial condition as a material condition for entering this Settlement
Agreement;

WHEREAS, without any admission of Hability by any of the undersigned Parties, the
Partics deem it to be in their respective best interests to end their disputes arising out of and
related to The Litigation and The Property and avoid further costs and risks associated with The
Litigation and enter into this Agreement,

NOW, THEREFORE, in consideration of the promises, undertakings and reieases stated
herein, the sufficiency of which consideration is hereby acknowledged, the undersipned Parties
agree, each with each other, as follows:

Section 1. Pavment to the FDIC-R.

Al As an essenfial covenant and condition to this Agreement, McDowell has agreed

to pay the FDIC-R the sum of Twelve Thousand Nine Hundred Sixty-Six Dollars (812,966 .00

{the “Settiement Payments™).

B. Immmediately upon execution of this Agreement, MeDowell shall deliver the first
Four Thousand Dollars of the Setilement Payments to the FDIC-R by check transmitted pursuant

to the FDIC-R s written instructions.

C. No later than February 28, 2013, McDowell shall deliver the second payment of
Four Thousand Dollars (34,000.00) of the Scttlement Payments to the FDIIC-R by check

transmitted pursuant to the FDIC-R’s written instructions,

D No later than July 31, 2013, McDowell shall deliver the third payment of Two

.
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Thausand Five Hundred Dallars ($2,500.00) of the Settlement Payments to the FDIC-R by check
transmitted pursvant to the FDIC-R™s writton instructions.

E. Ne later than December 31, 2013, McDowel]l shall deliver the remaining Two
Thousand Four Hundred Sixty-Six Dollars ($2,466.00) of the Settlement Payments to the FDIC-
R by check transmitted pursuant to the FDIC-R’s written instructions.

Section 2. Confession of Judgment.

A, As an additicnal essential covenant and condition to this Agreement, MeDowell
has agreed to exzcute and deliver to the FDIC-R an Affidavit of Confession of Judgment,
confessing judgment in the FDIC-Rg favor for the entire unpaid balance of The Morigage Loan
in the amount of Five Hundred Thirty-Nine Thousand Nine Hundred Forty-Six Dollars and
Thirty-One Cents ($539.9458.31).

B. In the event that McDowell fails 1o make either payment listed 1o Section 1 above
by the applicable deadline, MeDowell shall be in default of this Agreement and the FDIC-R shall
have the right to abtain a Confession of Judgment against McDowell in the full amount of the
unpaid balance of The Mortgage Loan.

C. if the Settlement Payments, or any portion thereof, are vot received by the FDIC-
1 within the deadlines stated in Section 1 of the Agreement, interest upon any unpaid porton of
the Settlement Payments will accrue at 2 rate of 5% per annum commencing on the 31st day afler
the payments were due.

D. Without waiving any other rights that the FDIC-R may have, in the event that the
Settlement Payments, including all accrued interest as may be applicable, are not received by the
dates specified i Section 1 of this Agreement, then the FDIC-R shall have the right, in its sole

dizcretion. to enforce this Agreement, and McDowell shall be responsible for the Setilement
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Payments, and all fees, including attomey fees, incurred by the FDIC-R in enforcing this

Agregment.

Section 3. McDowell's Transfer of Title to the Property to the FIMC-R.

Al As an cssential covenant and condition fo this Agreement, McDowell agrees to
exeoute and deliver to the FDIC-R a deed transferring all of his interest, rights, and title to The
Property to the FDIC-R in the form and according o the instructions provided to him by the
FDIC-R.

Section 4. McDlowell's Agreement fo Cooperaie.

Al As an essential covenant and condition to this Agreement, McDowell agrees to
provide a sworn statement fo the FDIC-R regarding the persons, entities, and evenis involved in
The Litigation.

B. MeDowell further agrees to cooperate fully with the FDIC-R in the ongoing
Litigation and any further litigation related to the persons, entifies, and events involved in The
Litigation, including, if necessary, testifying regarding the persons, entities, and svents involved
it The Litigation,

Section 5. Stipulations and Disrmissals,

Upon execution of this Agreement by each of the undersigned Parties, the FDIC-R shall
disniss with prejudice all of its claims in the Lingaticn against MeDowell.

Section 6. Mumual Releases.

A Release of McDowell by the FDIC-R.

Effective upon receipt of the initial payment of Four Thousand Dollars ($4.000) of the
Settlement Payments, the signed confession of judgment, and the executed deed ag specified In

Sections FA, 2, and 3 above, the FDICR hereby releases and discharges McDowell, his msurers,



Eab 02 13 02:55p Tells  McDowel Page 3 7187306234 BG

represeniatives, successors, assigns and attorneys, frorn any and ali claims, demands, obligations,
damages, actions, causes of action, direct or indirect, in law or in equity, belonging to the FDIC-
R that arfse from or relate to The Litigation.

B. Release of the FDIC-R by McBowell.

Effective simultancously with the release in Section $A above, McDowell, on his own
behalf, and on behalf of his helrs, executors, administeators, represematives, assigns, insurers,
and attorneys bereby releases and discharges the FDIC-R from any and all claims, demands,
obligations, damages, actions, causes of action, direct or indirect, in law or in equity, that arise
from or relate fo The Litigation.

C. Express Reservation of Releases by the FDIC-R.

Notwithstanding any other provision, by this Agrecment, the FDIC-R does not release
and expressly preserves fully and to the same extent as if the Agreement had not been executed,
any rights, claims or causes of action against any other party in the Litigation not expressly
released by this Agreement.

Section 7. Reoresentations and Acknowledgements.

A. No Admission of Liability. The Parties each acknowledge and agree that the

matiers set forth in this Agreement constitute a settlement and compromise of disputed claims

and that this Agreement is not an admission of, or evidence of, any Hability of any of them

regarding any claim.
B. Fxecution in Counterparts. This Agreement may be executed in counterparts by

facsimile or electromically mailed signatires which shall have the same force and cffect as
original signatures and such counterparts, when taken together, shall constitute one single and

tinding Agreement.

Ly
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168 Choice of Law. This Agreement shall be interpreted, construed and enforced
sccording to applicable federal law, or In its absence, the laws of the State of New York.

D Bigding Effect. Tach of the undersigned persons represents and warrants shat
they are a Party hereto or are authorized to sign this Agreement on behalf of a Party, and that
they have the full power and authority to bind such Party to each and every provision of this
Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, administrators, representatives, SUCCEsSors, assigns,
and attomneys.

E. Specific Representations. Warranties, and Diselaimer. McDowell acknowledges

that in determining to setile the claims relcased herein, the FDIC-R reasonably and Justifiably
relied upon the accuracy of financial information provided by McDowell. If McDowell failed to
disclose, or misrepresented the nature or amount of, any interest, legal, equitable, or beneficial,
in any asset, McDowell agrees to cooperate fully with the FDIC-R to transfer his interest in the
asset to the FDIC-R. Moreover, if McDowell has failed to disclose or materially misstated ayy
interest, legal, cquitable, or beneficial, in any asset, the FDIC-R in its sole discrefion, may
exarcise one or more or all of the following remedies: (a) the FDIC-R may declare the release
granted to McDowell as pull and void; {b) the FDIC-R may sue McDowell for damages, an
injunction, and specific performance for the breach of this Agreement; and {e) the FDIC-R. may
seek to vacate any dismissal order and reinstate the FDIC-R’s claims against McDowell,
McDiowell agrees that if he bas intentionadly failed to disclose, or materially misrepresented the
nature or amourt of, any interest, legal, equitable, or bepeficial, in any asset, MeDowell consents

1o the reinstatement of the FDIC-R’s claims and waives any statute of limitations defense that

would bar any of the FDIC-R’s claims against him.
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. Entire Agreerent and Amendments. This Agreement constitules the entire

sprecment and understanding between and among the undersigned Parties concerning the matters
set forth herein. This Agreement may not be amended or medified except by another writien
instrument sigued by the parties to be bound thereby, or by their respective authorized arorneys
or other representatives.

IN WITNESS WHEREQF, the Parties hereto have caused this Agreement 1o be execuled
by each of them or their duly authorized representative on the dates hereinafier subscribed,

Federal Deposit Insurance Corporation, as
Receiver for AmTrust Bank

Date: q;'/ %/ 2-¢2 7T, [ — % _______________

Devon Mellowell

e O/ 2 f/ /3 B o
/o
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release ("Agreement”) 1s made as of this __thday of
September, 2012, by, between, and among the Federal Deposit Insurance Corporation as
Receiver for AmTrust Bank, Cleveland, Ohio ("FDIC-R™), on the one hand: and Stewart Title of
California, Inc. ("STCA™), on the other hand. {Individually, the FDIC-R and 8TCA may be
referred to herein as a “Party,” and collectively as the “Parties™).

WHEREAS:

Prior {0 December 4, 2009, AmTrust Bank, Cleveland, Ohio, previcusly known as Ohio
Savings Bank (“Bank™), was a deposttory institnlion organized and existung under the laws of the
United States. |

On December 4, 2009, the Office of Thrift Supervision closed the Bank and appointed
the Federal Deposit Insurance Corporation as its receiver, In accordance with 12 U.S.C. §
1821{d}, the FDIC-R succeeded to all rights, titles, powers, and privileges of the Bank, including
those with respect to ifs assets.

On March 23, 2008, Bank funded two mortgage joans to borrower John Corella in the
sollective amount of $846,950 (the “Loan™) in connection with Corella’s purchase of a
residential property located at 76-390 Clarke Court, La Quinta, California (hereinafter the
*Transaction”™). STCA scrved as the closing agent in connection with the Transaction,

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to
STCA’s actions in performing closing services regarding the Transaction {heremafter any and all
present and futire claims by the FRIC-R against STCA in connection with the Transaction are
referred to as the “Claims™). On or about August 22, 2011, the FDIC filed a lawsuit based upon

the Claims in the United States District Count for the Central District of California, entitled
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Federal Deposit Insurance Corporation as Receiver Jor AmTrust Bank vs. Stewart Title of
California, Inc., Case No. 2:11v-06902.DMG {PLA) (hereinafier the "Action™).

‘The Parties engaged in settlement negotigtions as a result of the Claims and the Action.
The Parties now deem it in their best interes(s to enter into this Agreement 1o avoid the
uncertainty, trouble, and expense of litigation,

NOW, THEREFORE, in consideration of the promises, underfakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Partics agree, cach with the other, as follows:

SECTION §: Pavment te FDIC-R.

A, As an essential covenant and condition to this Agreement, within thirty (30) davs
following STCA’s receipt of the FDIC-R's executed counterpart of this Agreement, 8TCA shall
pay the FDIC-R the total sum of One Hundred Eighty-Five Thousand Dollars ($183,000) (the

“Settlement Payment™). The Settiement Payment shall be made by wire transfer made pavable

B. [f the FDIC-R does not receive the Settlement Payment in full within the time-
frame determined by subparagraph A above (“Settlement Payment Due Bate™), then the FDIC-R,
in ifs sole discretion, shall have the right to:

1. extend the peried of time for payment, including interest accruing from the

Settiement Payment Due Date through the date of payment at a rate caloulated in

accordance with 26 U.S.C § 6621(LX3); or

(b)(4)
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2. enforce this Agreement and, in such event, STCA agrees to jurisdiction in
Federal District Court in California and to pay all of the FDIC-R’s reasonable attomey’s
tees and costs expended in enforcing the ferms of this Agreement; or

3. deciare this Agreement null and void, move 1o vacate any dismissal order,

to which STCA agrees to consent, and institute an action on the FDIC-R’s clanms, as to

which STCA waives any and all oblections and defenses and covenant and agree not 1o

assert any objections and defenses; and/or

4. seek any other relief available to it in law or equity.  Any extension of
time for delivery of the Settlement Payment shall not prejudice the FDIC-R’s right to take
other action or seek any relief during or afier such period of extension, including the right
to bring an action to enforce the Agreement, or declare the Agreement null and void,
SECTION I Releases,

Each Party acknowledges that this Agreement applies to all claims for injuries, damages,
or losses of any type or nature {whether those injuries, damages, or losses are known or
unknown, foreseen or unforeseen, patent or latent) which that Party may have against another

Party arising from the Claims.

A, The FDIC-R ¢ Releage,

Upon receipt of the Settiement Payment, and except as provided in PARAGRAPH HL.C,,
the FDIC-R, for itself and its successors and assigns, hereby releases and discharges STCA and
its respective employees, officers, directors, representatives, heirs, executors, administrators,
successors and assigns, parents, subsidiaries and affiliates, from any and all claims, demands,
contracts, obligations, damages, actions, and causes of action, direct or indirect, In law or in

equity belonging to the FDIC-R, arising out of or relating to the Claims, FDIC-R further waives
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the provisions of California Civil Code section 1542 so that the releases provided for in this
paragraph include any and all unknown claims, demands, contracts, obligations, damages,
getions, and causes of action, direct or indirect, in law or in equity belonging 16 the FDIC-R,
arising ouwt of or relating to the Claims.

. STCA’s Release,

Eifective simultanecusly with the release in FARAGRAPH TLA. above, STCA, on behalf
of itself, and its respective employees, officers, directors, representatives, heirs, executors,
administrators, successors and assigns, hereby releases and discharges the FDIC-R, and its
employees, officers, directors, representatives, suceessors and assigns, from any and all claims
belonging to STCA, arising out of or relating to the Claims,

. Excentions to Release bv FDIC-R,

1 Notwithstanding any other provision of this Agreement, the FDIC-R does
not release, and expressly preserves fully and to the same extent as if this Agreement had not
been executed, any claims or causes of action:

a against STCA or any other person or entity for lability, if any,
incurred as the maker, endorser or guarantor of any promissory note or indebtedness payable or
owed by them 1o FDIC-R, the Bank, other financial institutions, or any other person or entity,
including without limitation any claims acquired by FDIC-R as successor-in-interest o the Bank
ar any person or entity other than Bank,

b. against STCA or any other person or entity arising out of any
existing or failed {inancial institulions other than AmTrust Bank;

e against any person or entity not expressly released by the FDIC-R

m this Agreement; or
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d. which are not expressly released in PARAGRAPH 1LA. above.

2. Notwithstanding any other provision of this Agreement, nothing herein
limits, waives, releases, diminishes or compromises the jurisdiction and authotity of the Federal
Deposit Insurance Corporation in the exercise of its supervisory or regulatory authority to
institie administrative enforcement or other proceedings seeking removal, prohibition, civil
penalties, restitution or other relief it is authorized 10 seek pursuant to its supervisory or
regulatory authority against any person, or which may arise by operation of law, rule, or
regulation.

3. Notwithstanding any other provision of this Agreement, this Agreement
does not waive any clains which could be brought by the United States through the Department
of Justice, the United States Attorney’s Office for any federal judicial district. In addition, the
FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the relevant
provisions of the Victim and Witness Protection Act, 18 US.C. § 3863, et. seq., if appropriate.
In addition, the FDIC-R specifically reserves the right to seck court ordered restitution pursuant
to the relevant provisions of the Victim and Witness Protection Act, 18 UL8.C. § 3663, et seq., if
appropriate,

D. Dismissal.

Upon the FDIC-R’s counsel’s receipt of the entire Settlement Payvment, the FDIC-R shall
immediately file a stipulation for dismissal of the District Court Action with prejudice, and each
Party shall bear their own costs and fees. STCA shall cooperate with the FDIC-R to accomplish
such stipulation for dismissal. FDIC-R shall provide counsel for STCA with a conformed copy

of the dismissal as soon as possible,
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SECTION IHL: Insolvency,

A.  lnsolvency.

STCA warrants as to payments made by or on iis behalf that at the time of such payment;
STCA is not insolvent nor will the payment made by or on its behalf render it inselvent within
the meaning and/or for the purposes of the United States Rankruptey Code. This warranty is
made by STCA and not by its counsel.

B. Preferences.

Is1 the event that the FDIC-R is required 1o return any portion of the Settiement Payment
due to a final order by a court that the transfer of the Settlement Payment or any portion thereof
constituted a preference, voidable preference, fraudulent transfer or similar fransaction, then, in
its sole discretion, the FDIC-R may, without waiver of any other rights it may have in law or
equity, pursne any of the rights and remedies set forth in paragraph I{B) above, and/or otherwise
permitted by law,

SECTIONIV: Termination.

In the event the FDIC-R exercises its right to declare this Agreement null and void as
provided herein, then, for the purposes of any statute of limitations or other time-based defense
to any of the claims of the FDIC-R, the parties to this Agreement shall be deemed 1o have
reverted to thelr respective status as of 5:00 pan. Pacific Time, August 28, 2012,

SECTION V: Notices.

Any natices required hereunder shall be sent by registersd mail, first class, refurn receipt
requested, and may also be sent by email, to the following:
Ifto the FOIC-R:

Michael Delbick
Morigage Revovery Law Group
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700 North Brand Boulevard, Suite 330
Glendale, California 91203
{818} 630-7900

o STCA:

Skip Cunningham
Cunningham & Treadwell
Warner Center Towers

21800 Oxnard Street, Sunle 840
Woodland Hills, CA 91367

SECTION VI: Other Matters.

A. No Admission of Liability,

The undersigned Parties each acknowledge and agree that the matters set forth in this
Agreement constitule the settlement and compromise of disputed claims and defenses, that thig
Agreement is not an admission or evidence of liability or infirmity by any of them regarding any
elaim or defense, and that the Agreement shall not be offered of received in evidence by or
against any Parly hereto, except 1o enforce its terms.

B, Esecution in Counternarts.,

This Agreement may be executed in counterparts by one or more of the Parties named
herein and all such counterparts when so execuled shall together constitue the final Agreement,
as if one document had been signed by all Parties hereto; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, binding the Party or Parties
subseribed thereto upon the execution by all Parties {o this Agreement,

C.  Binding Effect.

All of the undersigned persons represent and warrant that they are a Party hereto or are

authorized to sign this Agreement on behalf of the respective Party, and that they have the full
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power and authority to bind such Party to each and every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administrators, representatives, attorneys, parents, subsidiaries,
sueeessors and assigns.

B. Entire Agreement.

This Agreement constitutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes any prior
agreements of understandings. No representations, warranties or inducerments have been made to
or relicd on by any Party concerning this Agreement and s exhibits other than those contained
therei.

E. Amendments.

This Agreement may not be amended or modified, nor may any of i3 provisions be
waived, except in writing by the Party or Parties bound thereby, or by their respective authorized
attornev{s} or other representative(s).

F. Ressonable Cooperation.

1. The undersigned Parties agree 1o cooperale m good faith to effectuate all
the terms and conditions of this Agreement, including doing, or causing their agents and
atiorneys to do, whatever is reasonably necessary to effectuate the signing, delivery, execution,
filing, recording, and entry, of any documents necessary to perform the terms of this Agreement,

. Choice of Law.
This Agreement shall be interpreted, construed and enforced according (o applicable
federal law, or in its absence, the internal laws of the State of California, without regard 1o its

conflicts of laws.
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i Advice of Coungel.

Each Party hereby acknowledges that he or It has consuited with and obtained the advice
of counsel prior to execuling this Agreement, and that this Agreement has been explained to that
Party by his or it§ counsel.

L Title and Cuantions.

All section titles and captions contained in this Agreement are for convenience only and
shall not affect the interpretation of this Agreement,

%, Authorshin/Construction.

This Agreement sets forth 1erms and agreements jointly negotiated by the Parties. Itis
expressly agreed that this Agreement shall not be construed for or against any party by reason of
which party drafied il

IN WITNESS WHEREOF, the parties hereto have caused this Agreement 1o be excounted

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

Stewart Title of California, Inc. FDIC as Receiver for AmTrust
Bank, Cleveland, Ohio
o By
Hame: Lﬁé’éew_%m éﬁmw Hw{ma Name:
Title: < pun V Vi Qm&wf Title:
Date:  10i%0 iz Date:
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H. Advice of Counsel.

Each Party hereby acknowledges that he or it has consulted with and obiained the advice
of counsel prior to executing this Agreement, and that this Agreement has been explained to that
Party by his or its counsel,

1. Title and Captions.

Al section titles and captions contained in this Agreement are for convenience only and
shall not affect the interpretation of this Agreement,

K. Authorshin/Construction.

This Agreement sets forth terms and agreements jointly negotiated by the Parties. 1t is
expressly agreed that this Agreement shall not be construed for or against any party by reason of
‘which party drafted it.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

Stewart Title of Califoraia, Inc. FDIC as Receiver for AmTrust
Bax;k, Cieveia;{d, {hio
(b)(B)
By: By: | [ IR
Mame: Name: S&mwé_ \ {3 Lu%z.
N
Title: Title: (_,t}uz/i‘%& \
Date: Date: ) l ! i 5 } Z@lL

1 ¥
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SETTLEMENT AGREEMENT AND RELEASKE

This Settlement Agreement and Release (“Agreement™) is made as of October 11, 2012,
by, between, and among the Federal Deposit Insurance Corporation as Receiver for AmTrust
Bank, Cleveland, Ohio (“FDIC-R™); 1™ National Title Insurance Agency, LLC, a Utah limited
liability company (“I™ National™); and Westcor Land Title Insurance Company, a California
corporation {“Westeor”) (individually, the FDIC-R, lst National and Westeor may be referred to
hercin as a “Party” and coliectively as the “Parties™).

RECITALS

i. On or about October 29, 2008, AmTrust Bank, Cleveland, OChio, previously
known as Chio Savings Bank (“Bank™), parchased a loan originated by Primelending, A
PlainsCapital Company (“PrimeLending”™} to borrower Magdalena Lozano ("Lozano™) in the
amount of $1.5 million (the “Loan”™) in connection with Lozana’s purchase of a residential
property located at 12463 North Timberline Drive, Highland, Utah (hereinafter the “Lozano
Transaction™). In connection with the Lozano Transaction, 1% National served as the closing
agent and Westeor furnished a policy of title insurance and a closing protection letter,

2. Prior to December 4, 2009, Bank was a depository institution organized and
existing under the laws of the United States.

3. On December 4, 2009, the Office of Thrift Supervision closed the Bank and
appointed the Federal Deposit Insurance Corporation as ifs receiver. In accordance with 12
US.C. § 1821(d), the FDIC-R succeeded fo all rights, tities, powers. and privileges of the Bank,
inchuding those with respect to the claims which are the subject of this Agreement,

4, FDIC-R asserted certain claims against 1% National and Westcor, and Westcor
cross-claimed against 1¥' National, in that certain lawsuit presently pending in the United States
District Court for the District of Utah, Central Division, as Case No. 2:10cv01084 (“Lawsuit”).

5. The Parties conducted & mediation on October 11, 2012 betore the Honorable
Judge Thmothy Hanson. The parties resolved their claims that have been or could have been
asserted between the Parties i the Lawsuit, The Parties documented the tenms of settiement in a
signed document dated October 11, 2012 (“Term Sheet™),

6. The Parties now deem it in their best interests to enter into this Agreement to
avoid the uncertainty, trouble and expense of continued ltgahon.

MNOW, THEREFORE, in consideration of the promises, undertakings, payments, and

refeases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Parties agree as follows:

#R305260-T249 3
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I SETTLEMENT PAYMENT TO FDIC-R

A. As an essential covenant and condifion to this Agreement, on or before thirty days
tollowing the date all Parties execute this Agreement {“Settlement Payment Due Date™), st
National shall pay the FDIC-R the total sum of $375,000 (the “1% National Payment™) and
Westcor shall pay the FDIC-R the total sum of $125,000 (the “Westcor Payment™). (The ¥
National Payment and the Westcor Payment are referred to collectively herein as the “Settlement
Payment.”} The Settlement Payment shall be made by check payable to "Mortgage Recovery
Law Group Client Trust Account”™ and delivered o 700 N. Brand Boulevard, Suite 830,
Clendale, California 91203, Auention Paul Levin, Esq.

B. If the FDIC-R does not receive the Settlement Payment by the Settlement
Payment Due Date, then the FDIC-R, in its sole discretion, shall have the night to:

1. Extend the period of time for payment, mcluding interest accruing from
the Scttlement Payment Due Date through the date of payment at g rate calculated in
accordance with 26 ULS.C. § 6621{b)(3)

2. Enforce this Agreement and, in such event, 1% Nationa!l and Westcor agree
to jurisdiction in Federal District Court in Utah and the defaulting party agrees to pay all
of the FDIC-R’s reasonable attorneys’ fees and costs expended in enforcing the terms of
this Agreement;

3. Declare this Agreement null and void as te either or both of Westcor and
1* National, and move to vacate any dismissal order, in which case FDIC-R shall return
to a non-defaulting payer (Westcor, 1¥ National, or 1" National's insurer, as the case may
be) any portion of the Settlement Payment that has been paid; and/or

4. Seek any other relief available to it in law or equity.

Any extension of time for delivery of the Settiement Payment shall not prejudice the FDIC-K's
right to take other action or seck any relief during or after such penod of extension, including the
right to bring an action to enforce this Agreement, or declare this Agreement null and void.
Although FDIC-R shall have the right to declare this Agreement null and void if the full
Settlement Payment is not received, neither Westcor nor 1% National (nor 1™ National’s insurer)
shall be Hiable for the default of the other party in paying its share of the Settlement Payment.

C. The Parties are to bear their own respective costs and attorneys’ fees in the
negotiation, mediation and settlement of the Lawsuit.

D. After receipt and collection of the Settiement Payment checks by Mortgage
Recovery Law Group, the Parties shall cause their respective counsel to file with the Court a
Stipulated Motion to Dismiss all of Plaingft's Claims and Wesicor’s Cross-Claims with
Prejudice (“Stipulated Motion™) and a proposed Order dismissing with prejudice the FINC-R's
Complaint and Westcor’s Cross-Claim against Ist National. The form of the Stipulated Motion

fok

AB32-526{0.7245 5
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and the proposed Order are attached hereto as Exhibits A and B. If a bankruptey petition or &
receivership or similar action has been filed against Westeor, 1% National or their insurer, the
Lawsuit shall be dismissed only after any Preference claim or action has been resolved to the
effect that the FDIC-R retains the full Settlement Amount.

iL RELEASES

Each Party acknowledges that this Agreement applies to all claims for injuries, damages,
or losses of any type or nature (whether those injuries, damages, or losses are known or
unknown, foreseen or unforcseen, patent or latent) which that Party may have against another
Party arising out of or relating to the subject matter of the Lawsuit.

A. The FDIC-R's Release. Upon receipt of the Sefilement Payment, plus any
accrued interest, and except as provided in Section ILD. below, the FDIC-R, for itself and its
predecessors, successors and assigns, hereby releases and discharges Ist National and Westoor
and their respective employees, managers. members, officers, directors, agents, insurers, lawyers,
predecessors, successors and assigns, from any and all claims, demands, contracts, obligations,
damages, actions, and causes of action, direct or indirect, in law or in equity belonging to the
FDIC-R, arising out of or relating to the subject matter of the Lawsuit.

B. ist National’s Release. Effective simultaneously with the release in Section HLA.
above, 1st National, for itseif and its predecessors, successors and assigns, hereby releases and
discharges the FDIC-R and Wesicor, and thelr respective employees, managers, members,
officers, directors, agenis, insurers, lawvers, predecessors, successors and assigns, from any and
all claims, demands, contracts, obligations, damages, actions, and causes of action, direct or
direct, in law or in equity belonging to 1* National, arising out of or relating to the subject
matter of the Lawsuit.

C. Westcor's Release. Effective simultaneously with the release in Section LA,
above, Westeor, for Hself and its predecessors, successors and assigns, hereby releases and
discharges the FDIC-R and 1st National, and their respective employees, managers, members,
officers, directors, agents, insurers, lawyers, predecessors, successors and assigns, from any and
all claims, demands, contracts, obligations, damages, actions, and causes of actiop, direct or
mdirect, in law or in equity belonging to Westcor, arising out of or relating io the subject matter
of the Lawsuit.

D Excentions to Release by FDIC-R.

1. Notwithstanding any other provision of this Agreement, the FDIC-R does
not refease, and expressly preserves fully and 1o the same extent as if this Agreement had
not been executed, any claims or causes of action:

4832-5266-7248.5 3
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a. Against Ist National, Westcor, or any other person or entity for
fiability, if any, incurred as the maker, endorser or guarantor of any promissory
note or indebiedness pavable or owed by them 1o FDIC-R, the Bank, other
financial institutions, or any other person or entify, including any claims not
refated to the Lawsuit acquired by FDIC-R as successor in interest (o the Bank or
any person or entity other than Bank, provided, however, that the claims
specifically described in Section 1LA. above are hereby released;

b. Against any person or entity not expressly released by the FIHC-R
in this Agreement; or

<. Which are not expressly released in Section LA, above.

2. Notwithstanding any other provision of this Agreement, nothing herein
Hmnits, waives, releases, diminishes or compromises the jurisdiction and authority of the
Federal Deposit [nsurance Corporation in the exercise of s supervisory or regulatory
authority to institute administrative enforcement or other proceedings seeking removal,
prohibition, civil penalties, restitution or other relief # is authorized (o seck pursuant to its
supervisory or regulatory authority against any person, or which may arise by operation
of law, rule, or regulation.

3 it being the intent of the parties that the release by the FIDMC-R shall be
limited to the matters described in Section [LA above, it is agreed that this Agrecment
does not waive any claims brought on behalf of another failed institution or any clains
which could be brought by the Unsted States through the Department of Justice, the
United States Anorney’s Office for apy federal jadicial district, or any other
governmental entity. In addition, the FDIC-R specifically reserves the right to seek court
ordered restitution pursuant to the relevant provisions of the Victim apnd Witness
Protection Act, 18 U.S.C, § 3663, et. seq., if appropriaie.

E. Reservation of Claims. Except as expressly set forth herein, nothing in this
Agreement shall be construed as a waiver or release by any Party of any claim or cause of action
against any other entity or person not released in Section ILA, B or C above. Without limiting
the foregoing, all claims against the Third Party Defendants in the Lawsuit are hereby expressly
reserved.

I¥l. INSOLVENCY
Al Insolvency.

i. Ist National warrants that the 1™ National Payment is not made from the
property of 1% National or of a bankruptcy estate that would result from a bankruptey
filing of 1" National within the meaning and/or for the purposes of the United States
Bankruptcy Code. This warranty is made by 1st National and not by ifs counsel.

453252607249 3 4



Page 5

2. Westcor warrants as to payments made by or on its behalf that at the time
of such payment, it is not insolvent nor will the payment made by or on its behalf render
it insolvent within the meaning and/or for the purposes of the Unifed States Bankruptey
Code. This warranty is made by Westeor and not by its counsel.

B. Preferences. If the FDIC-R is required to return any portion of the Settlement
Payment due to a final order by a court that the transfer of the Settlernent Payment or any portion
thergof constituted a preference, voidable preference, fraudulent transfer or similar claim or legal
action {collectively “Preference™), then, in i1 sole discretion, the FDIC-R may, without waiver
of any other rights it may have in law or equily, pursue any of the rights and remedies set forth in
Section LB. above, and/or otherwise permitted by law, but only with respect to the entity whose
payment was determined to be a Preference. In no cvent shall Westeor or 1% National (or 1%
National's insurer} be liable for any Preference arising from the payment of the other Party, nor
shall FDIC-R be entitled to any remedy as o the Party whose payment is not the subject of a
Preference.

IV, TERMINATION

H the FDIC-R exercises its right to declare this Agreement null and void as provided in
Section I then, for the purposes of any statute of limitations or other time-based defense o any
of the claims of the FDIC-R, the Parties to this Agreement shall be deemed to have reverted to
their respective status as of 5:00 pm. Eastern Time, October 10, 2012, and the Mediation
Seitiement Term Sheet is agreed to be vord,

V. NOTICES

Any notices required hereunder shall be sent by certified mail, first class, return receipt
requested, and may also be sent by email, fo the following:

If to the FDIC-R:

Ciary Doctorman

Parsons Behle & Latimer

201 Scuth Main Sireet, Suite 18060
Salt Lake City, UT 84111

{801) 536-6780

483252607245 5 s
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Ifto st National;

Matthew C. Barneck

Richards Brandt Miller Nelson
Wells Fargo Center, 157 Floor
299 South Main Street

Salt Lake City, UT 84111
(8G1) 531-2000

I 1o Westcon

Bryce D. Panzer

Blackburn & Stoll, L.C

257 East 200 South, Suite §00
Sait Lake City, UT 84111

(801) 578-3520

Vi, OTHERMATTERS

A No Adnussion of Liability. The undersigned Parties each acknowledge and agree
that the matters set forth in this Agreement constitute the settlement and compromise of disputed
clains and defenses raised in the Lawsait, that this Agreement is not an admission or evidence of
Hability or infirmity by any of them regarding any claim or defense, and that this Agreement
shall not be offered or received In evidence by or against any Party hereto, except to enforce its
terms,

B. Execution In Counterparts — Electronic Copies. This Agreement may be executed
in counterparts by one or more of the Parties named herein and all such counterparts when so
executed shall together constitute the final Agreement, as if one document had been signed by all
Parties hereto; and each such counterpart, upon execution and delivery, shall be deemed a
complete original, binding the Party or Parties subscribed thereto upon the execution by all
Parties to this Agrecment, Erpanl or facsimile transrmissions of a Party’s signed counterpart shall
be deemed to constitute the delivery of a signed original counterpart.

C. RBinding Effect. Al of the undersigned persons represent and warrant that they
are authorized to sign this Agreement on behalf of the respective Party, and that they have the
full power and authority to bind such Party to cach and every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective representatives, predecessors, successors and assigns.

D, Entire Agreement.  This Agreement constitutes the entire agreement and
understanding between and among the undersigned Parties concerning the matters set forth herein

AB32-2260-1249 8 6
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and supersedes any prior agreements or understandings, including but not Hmited to the Tenm
Sheet. No representations, warranties or inducements have been made to or relied on by any
Party concerning this Agreement and ifs exhibits, other than those contained therein.

E. Amendments. This Agreement may not be amended or modified, nor may any of
its provisions be waived, except in writing by the Party or Parties bound thereby, or by their
respective authorized attorney{s) or other representative(s).

F. Reasonable Cooperation.

1, The andersigned Parties agree to cooperate in good faith to effectuate all
the terms and conditions of this Agreerent, including doing, or causing their agents and
attorneys 1o do, whatever is reasonably necessary to effectnate the signing, delivery,
execution, filing, recording, and entry, of any documents necessary to perform the terms
of this Agreement.

2. Further, 1st National and Westeor agree to cooperate fully with the
FDIC-R in connection with any action required under this Agreement.  Any such
cooperation that involves any out-of-pocket costs is subjeet to reasonable reimbursement
by the FDIC-R pursuant to its internal guidelines and policy for such reimbursement.

(. Choice of Law. This Agreement shall be interpreted. construed and enforced
according to applicable federal law, or in its absence, the internal laws of the State of Utah,
without regard to its conflicts of laws.,

H. Advice of Counsel. Each Party hereby acknowledges that o has consulied with
and obtained the advice of counsel prioy {0 executing this Agreement, and that this Agreement
has been explained to that Party by its couasel.

L. Title and Captions., All Section titles and captions contained in this Agreement
are for convenience only and shall not affect the interpretation of this Agresment.

R Authorship/Construction. This Agreement sets forth torms and agreements jointly
negotiated by the Parties. [t is expressly agreed that this Agreement shall not be construed for or
aganst any Party by reason of which Party drafted it

[N WITNESS WHEREOF, the Parties hereto have caused this Agreement to be excouted
by their duly authorized representatives as of October 11, 2012,

4832.5260.7248 3 7
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130 as Heceiver for AmTrast Bank, it Mational Agepey, LA, 2 Linh lheied
Cleeelund, Ohis 7/ P Habitity company

e B I
— : By o
Name: M by.of . o Lvr f B = q
! Name: Sax %j o HF
gt # * ;
il (@‘: - o7 g / ;
' Titer Hepages
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Dater  j= 9~ 1%

Westeor Land Title Insurance Company. 3
{alifornin corporation
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/

Name: My fr.cfe . Png lowoe kb

Title: C/c?uw i ;/

Bate: !/‘f{/M{ S
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1st Natignal Agency, LLC, a Utah Hmited
Jiability company

By

Name:

Title:

Date:

Westcor Land Fiile Insurance Company, a
€ alifornia corporation

By:
Name: ﬁﬁ?’?ﬂ A, Wf’a’*”A?”,é"ﬁ L
Titlee CAZ7E A7/ 2’

{iate; f?{/}g’"/?;
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EXHIBIT A

GARY E. DOCTORMAN (0893)
DAVID KU HEINHOLD (11165)
PARSONS BEHLE & LATIMER
Attorneys for Plamnuff

Ome Utah Center

201 Bouth Main Steect, Suite 1800
Salt Lake City, UT 84111
Telephone: (R01) 332-1234
Facsimile: (801) 536-6111

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

FEDERAL DEPOSIT INSURANCE
CORPORATION AS RECEIVER FOR

AMTRUST BANK,
STIPULATED MOTION TO DISMISS
Plaintiff, ALL OF PLAINTIFE’S CLAIMS AND
WESTCOR’S CROSS-CLAIMS WITH
¥S. PREJUDICE
IST NATIONAL TITLE INSURANCE
AGENCY, LLC, a Utah limited liability
company, and WESTCOR LAND TITLE Case No. 2:10CV01084
INSURANCE COMPANY, a California o
corporation, Judge Bruce 5. Jenkins
Defendants.

4832-5260-7240.3
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ISTMNATIONAL TITLE INSURANCE
AGENCY, LLC, a Utah limited liability
company, and WESTCOR LAND TITLE
INSURANCE COMPANY, a California
corporation,

Third-Party Plaintiffs,
v.

MAGDALENA LOZANO, FIDELIS
CAPITAL GROUP, LLC, a revoked limited
Hiability company, BRIAN ZIMMERMAN,
PAUL HILL, RUSSELL BLACK, RICK
WELLS, PEGGY MCKENZILE, DENNIS
BERRETT, and DGES 1-20, persons
unknown,

Third-Party Defendants.

Pursaant to Rule 41{a}(1}AXiD) of the Federal Rules of Civil Procedure, Plaintiff,
Federal Deposit Insuyrance Corporation as Recelver of AmTrust Bank (“FDIC-R™), and
Defendants, 1” National Title Insurance Agency, LLC (“1% National™ and Westcor Land Title
Insurance Company (“Westcor™), through counsel, respectfully request this Court enter the
Stipulated Order submitted herewith, which dismisses with prejudice all ¢laims filed by P‘i)]C—R
against 1™ Nationsl and Westcor and the cross-claims of Westcor against 1” National in this

tawsuit with each party bearing its own attorneys” fees and costs.

ARIZ-E2TE40 0
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1" National and Westcor do not dismiss any of their respective claims against the Third

Party Defendants herein, and all such claims are hereby expressly reserved.

DATED this  day of January, 2013,

i3/

Crary . Doctorman

David K. Heinhold

PARSONKS BEHLE & LATIMER
Attorneys for the Federal Deposit Insurance
Corporation as Receiver of Amrust Bank

s/

Bryce D. Panzer

Brett N. Anderson

Scott R, Tavior

BLACKBURN & STOLL, LC

Attorneys for Westcor

{Signed with authority of Scett R. Tavior}

lsf

Matthew €. Barneck

Chad E. Funk

RICHARDS BRANDT MILLER NELSON
Attorneys for 1% National

{Sigred with authority of Matthew C. Baraeck)

4832526072495
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CERTIFICATE OF SERVICE

I hereby certify that on January __, 2013, [ electronically filed the foregeing Stipulated
Motion Te Dismiss All Of Plaintiff’s Claims And Westcor’s Cross-Claims With Prejudice

with the Clerk of Court using the CM/ECF svstem which sent notification of such filing to the

following:

Matthew €. Barneck Bryce D. Panzer

Chad E. Funk Brett N. Anderson

RICHARDS BRANDT MILLER NELSON  BLACKBURN & STOLL

299 South Main Street, 13% Floor 257 Bast 200 South, Suite 800

Salt Lake City, Utah 84110-2463 balt Lake City, Utah 84111-2142

Atiorneys for Wesicor Land Title Attorneys for I National Title Insurance Agency

John ). Brasnelly, Jr. Esq.,
YANGUARD LEGAL, PLLC
59 West 9000 South

Sandy, Utah 84070

Capital Group, LLC

And that { caused to be mailed the same pleading by first-class mail, postage prepaid, to the

following:

Dennis Berrett Magdalena Lozano

3768 Bari Way 6125 Copper Crest Drive
South Jordan, Utah 84095 Las Vegas, NV §9130-1999
Third Party Defendant Third Party Defendant

Pegey Mckenzie

2833 Lance Circle

Heber, Utah 84032

Third Party Defendant /57 Crary E. Doctorman

ARIT-5260-T289 5



GARY E. DOCTORMAN (0895)
DAVID K. HEINHOLD (11165)
PARSONS BEHLE & LATIMER
Attorneys for Plaintiff

One: Utah Center

201 South Main Street, Suite 1800
Salt Lake City, UT 84111
Telephone: (801 532-1234
Facsimile: (8013 336-6111

Page 14
EXHIBITB

UNITED STATES DISTRICT COURT

FOR THE BISTRICT OF UTAH

FEDERAL DEPOSIT IKSURANCE
CORPORATION AS RECEIVER FOR
AMTRUST BANK,

Plaintiff,
V5.

IST NATIONAL TITLE INSURANCE
AGENCY, LLC, 2 Utah limited Liabinty
company, and WESTCOR LAND TITLE
INSURANCE COMPANY, a California
corporation,

Diefendants.

[PROPOSED] ORDER GRANTING
STIPULATED MOTION FOR
DISMISSAL OF ALL PLAINTIFF'S
CLAIMS AND WESTCOR’S CROSS-
CLAIMS WITH PREJUDICE

AND

RESERVATION OF CLAIMS AGAINST
THIRD-PARTY BEFENDANTS

Case No, 2:10CV01084

Judge Bruce S, Jenkins

AR3I-4260-7249 5
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IST NATIONAL TITLE INSURANCE
AGERCY, LLC, a Utah limited Hability
company, and WESTCOR LAND TITLE
INSURANCE COMPANY, a California
corporation,

Third-Party Plaintffs,
V.

MAGDALENA LOZANG, FIDELIS
CAPITAL GROUP, LLC, arevoked limited
liability company, BRIAN ZIMMERMAN,
PAUL HILL, RUSSELL BLACK, RICK
WELLS, PEGGY MCRENZIE, DENNIS
BERRETT, and DOES 1.2, persons
unknown,

Third-Party Defendants.

Based on the Stipulated Maotion to Dismissal All of Plaintift's Claims and Waestcor’s
Cross Claims With Prejudice {the “Motion™), and pursuant fo Rule 41{a)}{1)(A) of the Federal
Rules of Civil Procedure, filed by Federal Deposit Insurance Corporation as Receiver for
AmTrust Bank (“FDIC-R™), 1 National Title Insurance Agency, LLC (“1* National™) and
Westcor Land Title Insurance Company “Westeor™), and for good cause appearing:

IT 1S ORDERED that:

. The Motion is GRANTED.

2. Al of FDIC-R’s claims against 1™ National and Westcor in this lawsuit are

dismissed with prejudice.

SEI2E260.7240 5



Page 16

3. Al of Westcor's cross-claims against

with prejudice.

]St

MNational in this Lawsult are dismissed

4. 1 National and Westcor do not dismiss any of their respective claims against the

Thizd Party Defendantis herein, and all such claims are expressly reserved.

5. Each party will bear its own atiorneys’ fees and costs incurred in connection with

the prosecution and defense of FIMC-R’s elaims.

DATED this __ day of January, 2013,

HONORABLE JUDGE BRUCE S, JENKINS
UNITED STATES DISTRICT COURT JUDGE

Approved as to form this __ day of January, 2013,

s/

Bryee D, Panzer

Brett N. Anderson

Scott R, Taylor

BLACKBURN & STOLL, LC

Attorneys for Westcor

Signed with authority of Scoft R Tavior)

sl

Maithew C. Bameck

Chad & Funk

RICHARDS BRANDT MILLER NELSON
Attorneys for 1% National

fSigned with authority of Matthew C. Barneck)

4832576057248 5
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CERTIFICATE OF SERVICE

I hereby certify that on January |, 2013, | electronically filed the foregoing [Proposed]
Order Granting Stipulated Motion For Dismissal Of All Plaintiff’s Claims And Westeor’s
Cross-Claims With Prejudice And Reservation Of Claims Against Third-Party Defendants

with the Clerk of Court using the CM/ECFE systemn which sent notification of such filing to the

following:

Matthew C. Barneck Bryge DD, Panzer

Chad E. Funk Brett N. Anderson

RICHARDS BRANDT MILLER NELSON  BLACKBURN & 5TOLL

299 South Main Street, 157 Floor 257 East 200 South, Suiie 800
Salt Lake City, Utah 84110-2463 Salt Lake Chiv, Utah 84111-2142

Attorneys for Westcor Land Title Attornevs for 17 National Title Iasurance dgency

John I, Brannelly, Ir. Esq.,
VANGUARD LEGAL, PLLC
39 West 8000 South

Sandy, Utah 84070

Yo | I— : |
( b )(6) Attorneys for Third-Party Defendant Fidelis
Capital Group, LLC

And that [ caused to be mailed the same pleading by first-class mail, postage prepaid, to:

Dennis Berrett Magdalena Lozano

3768 Bari Way 6125 Copper Crest Drive
South Jordan, Utak 84095 Las Vegas, NV 89130-1999
Third Pariy Defendant Third Party Defendant

Pegey McKenzie

2833 Lance Circle

Heber, Utah 84032

third Party Defendant s/ Gary E. Doctorman

A¥3T-5260- 7245 5



This Seitlement Apreement and Release ("Agreement™s is made asof 1his &iﬁi@v of
’»z’%‘%é}’ s, %ﬁ;g_ botween, and smong the Federal .Ef}i%;m&ét Insurance Corppration as
Receiver for AmTrust Bank, Bl Ohblo Savings Bank (FPIC-RYY MHS CONTRACTING,
ING, (WS ard BEST TRUSS COMPANY {"BEST) (Individually, the FDIC-H, MHS, and
}?’iﬁ%&%’i&?f‘?g&z_z{%-gzzg}vf be relerrad .ii}.%ﬁmia 84§ **?&;zfiyf:m‘aﬁ collectively as the "‘?i':‘aﬁ %&5‘_"‘%}(
WHEREAS:

Prior to December 4, 2009, AmTrust Bank, Cleveland, Olne, previousty known as Obde
Savings Bark (“Bank™y, was 2 depository institution organized sl existing under tie lows of the
Undted Siates.

On December 4, 2009, the Office of Thiifl Supervision tlosed the Hank andt appointed
the Federal Deposit Inswrance Corporation as iy regeiver. Braccordange with 12 USC§
PE21{AY, the FOIC-R succended doall rights, Hides;) powers, and privileges of the Bank, ineluding
'i%;zgs;fz_%&iziizmsggci 10 it5 asseis,

A dispute has arisen between the Parties with respect fo claims by the FINC-R related o
the Defendants’ MHS, BEST, ALL MIAMI CONSTRUCTION, INC {"ALL MIAMIY) and
REMBERTO CONTRERAR {“{,‘%’;}?é?f{ﬁii?&%*’}{@i#}i@gﬁi'ﬁ?ﬁiy.mf@ﬁﬁé woas "DREFENDANTE™
services and construction of » bank branch building in Sunnse, Flotida, as alleged in the Circuit
Cowrt-setion in the 177 Judicinl Clreit, i and for Browaed County, Florida, Case No. 08-
3485904 (ahe “Claima™,

FDC-R has sepresested that i is the exclusive holder of il Claim %, frolwi ¥;§§x§§z§§§§ag’ 113

causes of action or claims velated to'the Sunrise Bank branch building owned or claimed by



AmTrost Bank that have not been assigned 1o FDRICWR and that have not been asseited in e
isstant action,

The Parties engaged in seitloment negotiations as a result of the Clreuit Cowrt action. The
Parties now deem it i1 thewr best interesis to oater into this Agremoent 10 avoid the wncertainty,
rouble, and sxperee of Htigation, without the admission of any wrongdoing,

ROW, THEREFORE, in considoration of the promises, wleriakings, payments, and
refeases stated hereln, the sufficiency of whicl considerstion is hereby acknowledyed, the
undersigned Parties agree, cach with the other, as follows:

SECTION I Pavment o FODIC-R,

A. As an essential covenant and condition to this Agreemoent, MHS, by and through
its insurance carrier, shall pay to the FDIC-R the total sinn of Sixty-Twe Thousand Five Hundved
Boflars (862,300) (e *MHS Settlement Payment”). MHS shall satisfy i payvimont obligation
by rendering (s pavinent on ot before 30 days after the signing of this Seltterment and Release
Agreeme,

B. In addition, alzo as an essential covensnt and condition to this Agreement, on or
before 30 days after the signing of this Belllement and Relense Ageesment, BEST, by and
twough its Inswrance carviers, shall pay to the FDIC-R the toal sum of Three Hundred Thirty-
Seven Thousand Five Hundred Dollars 8337, 500} {the “BEST Seitloment Payment™), (The MHS
Settlemnent Paymont and the BEST Seilement Payment arg veferred to collectively herein gs the
“Settlemsent Payment™).  The Settlement Payment shall bo made by a checl made payable to
“FINC as Recelver of AmTrust Bank™ and shall inelode reference to “Swwise Bank Branch™ in

the memorandum,



C. If the FDICWR does not reseive the Ssitloment Payment in full on or before the
dares determingd by subparagraphs A and B gheve (“Setifoment Payment Due Date™), then the
FDIC-R, in its solo discretion, shall have the right as to the defaniing setthing partylizs) only

I8 extend the pertnd of time for payiment, inchiding interest sccirving from the
Setdement Payment Due Date through the date of payment at a rate cgleulated in
acvordance with § 38,03, Flonda Statutes; or
2. enforce his Agrsement and, in suwch event, Defendants agree to
jurisdiction i the 177 Judicial Cirewt, in and for Broward County, Florida and the
prevailing party i any such action shall be entitled to attarmey's fecs and costs expended
in enforcing the terms of tds Agreement; or
k3 declare this Agreament null amd void, move to vacate any dismissal order,
1o which Defendanis agree to consent, and institute an selion on the FEUC-R’s Claims;
and/or
4. szek any other reliel swvallable 1o by I or equnty,
Any extension of tme for delivery of the Ssttlement Payment shall not prejudice the FDIC-Rs
vight 1o take other action or seek any rehef during or alter such period of extension, inluding the

right to bring an action to enfores the Agreement, or declare the Agreement null and void,

SECTION H: Releases,
Each Party acknowledges that this Agroament apphies to all ¢lanns for injuries, damages,
or losses of any type or nwre (whether those injuries, domages, of Josses are known or

unknown, foressen or unforeseen, patent or tatent} which that Parly may have against another

Party arising Hom the Claims.



Ppon receipt of the Setfiement Pavinent, and except a5 provided in PARAGRAPH LD,
the PDHC-R, {or itselt and its successors and assigns, hereby rcleases and discharges Defendants
mul their respective emplovees, officers, divectors, ropreseniatives, insurers, re<insurers, heirs,
exectors, sdministrators, agems, atlorneys, successors and assipgns, from any and sll claims,
demands, coniracte, obligations, damages, actions, and causes of achion, divect or indirect, i law
or in equity belonging to the FRIC-R, ansing out of or relating to the Rty and circumatances
giving rise 1o the Claims, including but not limited 10 those actually brought or those tha conid
fave been broughl in Case Nurber 08-034850-04,

3, MHS's Release,

Effective sinmvitancously with the release in PARAGRATH HA. above, MHS, on behalf
of itself, and its respective enployess, officers, directors, reproseniadives, insurers, re-insurers,
beirs, executors, administrators, successors and assigns, herchy releases and discharges the
FDIC-R and BEST, and their emplovees, ofticors, directors, representatives, agents, altorneys,
successors and assigns, from any amd all Claims bolonging to MHS or i ngurers, arising out of
or roelating to the facts and ciroumstances alleged by the Claimg, including bat not limited 10
thosc acmally brought or those that could have been brought s Case Numbey 08-034859-04.

. BHEST s Release.

Effective simultancous!y with the release in PARAGRADH LA, sbove, BEST, on behalfl
of itscH, and U8 respective employees, officers, directors, representatives, INSUrers, re-isurers,
helrs, executors, administrators, successors and pssigns, hercby relesses and discharges he
FDIC-R and MHS, and ther emplovess, officery, dirgclorg, representalives, agonts, altomeys,

successors and assigns, from any and all claims belonging to BEST or its insurers, arising cut of



or relating to the facts and circomstances sileged by the Claims, including but not Hmited to
those actually brought or those that could bave been brought in Case Numbcer 08-054850.04,

D, Exceptions to Relesse by FDIC-R,

1. Notwithstanding any other provision of 1his Agreement, the FDIC-WR does
not release, and expressly preseoves fully and (o the same extent as if this Agreement had not
been exeouted, any claims or causes of actiows

a. against Defendants or any other person or emily for liability, if
any, mourred as the maker, endorser or guarsmtor of any promissory note or indebtodness
payable or owed by them to FDIC-R, the Bank, other finmnoral institutions, or any other person
or entity, including without himitation any claims acguired by FOIC-R a5 succsssor i interest 1o
the Bank or any person or enlity other than Bank;

b. against suy persen or entily nol expressly released by the FDIGR
i s Agreomont; or

3 which are not expressly released in PARAGRAPH ILA. ahove.

2. Notwithstanding any other provision of this Agreement, nothing herein
limits, waives, releases, diminishes or compromises the jurisdiction and authority of the Federal
Deposit Insurance Corporation in the cxercise of 1is supervisory or regulatory authority io
mstite adininistrative enforcomont or ether proceedings seeking removal, prohibition, obvil
penalties, restitution or other relief it Is authorized to seck pursuent fo s suporvisory or
regulatory authority against auy person, or which may arise by operation of law, rule, o
regulation, that the FDIC has jurisdiction ower. Nothing i these documents or the subject
fitigation 15 infonded to submit the Delendards, o signatorics (o this seitlement and release

agrecment, 16 the supervisory or regulatory suthority of the FDIC.



3 Motwithstunding any other provizion of this Agreement, this Agreement
dogs not waive any claims which could be brought by the United Siates through the Departient
of hustice, or the United States Attomey's Office for any fedoral judicial distriet. In addition, the
FDIC specifically reserves the right to seek court ordered restiludion pursuant to the relevant
provisions of the Victhn and Witness Protection Ay, 18 US.C. § 3663, et. seq., if appropriate.

E. Dismissal of Action. Upon the tmely reccipt and clearance of all pavinents dug
pursuant to Paragraph 1 shove, counsel for Plaintifl shall thereupon file 4 Motion for Final Order
of Dismissal, which the partics hereto stipulate should be granted without necessity of a hearing,
and providing for the entry of a Final Order of Disoussal of this action, approving this
Agreoment, and distnissing the sction with prejudice, with cach party fo boar itn respective
atterncys’ fees and costs. T relation 1o the Final Order of Diswissaly the parties hereio
acknowledge and agres that any weasseried elating, if any, ncluding clabms Tor stomey's fegs,
by Defendants shich did not participate in mediation or this Agreement shall also be desmed
dismissed, with prejudice, based vpon the lack of record activity by such Defendants, and failure
to gppear ot mediation as ordored by the Count,

SECTION 1H: Insolvency.

MHS warrants as 1o pyvmenis made on ifs behalt by ite 1osurer, that at the tme of such
payment MHS® insurer is not insolvent nor will the payment nade by or on its behalf yender
insplvent within the meaning andfor for the purposes of the United States Bankrupiey Code,
This warranty is made by MHS andd its insurer, and not by its counsel.

BEST warrants as (o pavments made on s beball by s msers, that at the time of such

paymient BEST s insurers are not insolvent nor will the payment made by or on its behalf render



{b)(6)

it insolvent within the miganing andfor for the purposes of the United Statss Bankiuptey Code.
This warranty is made by BEST and its insurers, and oot by s counsel.

B.  Proferences

[n the event that e FINC-R is required (o seturn any portion of the Seitlement Payinsnt
due o g final order by o court that the transfer of thy Setdervent Payiment or any portion thereof
constituted g preforence, voidable prefecence, Fraudulent transfor or similar dransaction, thoy, in
ity sole discrelion, the FDIC-R may, without watver of any other nights it may have i law or
equity, pursee any of the vights and renredies sot farth in paragraph HQC) sbove, snd/or otherwise
peimitted by law.

SECTION 1V: Termination,

I the event the FDIC-R exerciscs tis right to declare this Agreoment null and void s
provided herein, then, for the purpeses of any statute of Bmitations or other time-based defense
o any of the Claims of the FOIC-R, the parties 10ty Agresment shall be deemed 1o have
reveried to thelr respective status as of 500 pom. Eastern Time on the dote this Settlement
Agreamnont was execnted.

SECTIOR V! Notices,

Any notices required hereunder shall be sent by vegistered woail, fivst class, retumn receipt
requested, and may also be zent by email, to the ollewing,
{fto the FOIC-R:

Wilkiam J. Ces, Isq,

Mark J. Stempler, Esg,
Becker & Polinkoff, P.A,
625 N. Flagler Drive, 7 FL

West Palm Beach, Florida 33401
{5613655-5444




I to MHS:

Jelteey W, Jobuson, Esq.

Michael Wargo, E3q.

Johnson Law Group

1900 NOW, Corporate Boulevard, Suite 43¢
Boca Raton, Florids 3343

Telephone: 561-994.0433

............................................. oy ggs’?:

Robert Fitzammons, Esq.
Rumberger, Kitk & Usldwell, P.A.
Brickell Bayview Cenlye

20 Southwest 8th Street, Suite 3000
Miami, Florida 33138-3037
Telephone: 305-695-5423

And,

Jed Frankel, hsq

Fisinger Brown, Lewis & Prankel, P.A.
Fresidentiad Clrcle, Suilp 265.%

4000 Hotbywood Boulevard
Hollywaed, Floridz 33021

Telephone: 954-894-8000

SECTION Vi Other Matiers,

A, No Admission of Lighility,

The undersigned Parties each acknowledge and agree Ut the matters st forth In this
Agreerent constitute the selifament and campromise of disputed Claims and defenses, that this
Agreament i3 not an admission or evidence of Hability or Infimity by any of them vegarding any
claim or defense, and thet the Agreoment shall not be offered or received in evidence by or

against any Party hereto, sxcept 1o enforee its terms,



This Agreement may be exscuted in counterparts by one or more of the Parties named
herein and all such counterparts when se excented shall together constitute the hinal Agreoment,
as if one document had been signed by all Parlies hereto; and sach such counterpart, upon
execution and delivery, shall be desmed a complete original, binding the Party or Padics
subscribed thereto upon the execution by all Parties o this Agreement,

. Binding Effsct.

All of the andersigned persons represent and warrant that they are a Party heveto or arg
authorized 10 sign this Agreement on behalf of the vespective Party, and that they have the full
power and authority to bind such Party o gach and every provision of this Agreement. This
Agreement shall be binding upon and inure {0 (he benefit of the ondersigned Parties and their
respective helrs, sxeoutors, adpordstralons, répresentahives, altormoys, S Cessors and ussigns,

I Entire Agresment.

This Agreoment constitules the antive sgreement and understanding belween and among
the undersigned Parties concerning the matiery set forth herein and supersedes any prior
apgrecments or understandings. No representations, warrmties or inducements have been made to
or relied on by aay Party concenung this Agreement and 8 exhibils other thay those contatned
thereny

E. Amendiments.

This Agreervent may not be amended or modified, nor may any of 18 provisions be
waived, except in writing by the Parly or Partics bound thereby, or by their respective authorized
attormney(s} or other represontaiive(sh

¥, Choice of Law.



This Agrecment shall be interprsted, constroed and enforeed according to the internsl
taws of ths State of Florida,

{i. Advice of Counsel.

Each Party hereby acknowledges that be or it has consulted with and obtained the advice
of connacl prior to exeeuting this Agreement, and that this Agresmant has baen explained to thet
Party by s or Us counsel,

H. Tide and Capiions.

A section titles and captiony condained in this Agreement sre for convenience ouly and

shadl not affect the interpretation of this Agresment.

This Agreoment sefs forth termie and sgrecments jolntly nogotiaked by t&e Parties, It is
expressly agreed that thiz Agressnent shall not be construed for or against sny party by reason of
which party drafled it

IN WITHESS WHEREOF, the parties hereto have caused thig Agreement to bs executed

by cach of then or (heir duly suthorized representatives on the dates hereinafer subscribed,

FUIC as Reesiver for AwmTrusd Counsel for FDIC-R {approval as
Bouk, Clevebund, Ohio s

g [ — By |0 T
P - »

Name: &?‘r;;ﬂ &M Hic {.;:Ms’f’;é Newe: __ 4aAam § Cea

Titde: (/ SRS Lot ,/ ‘ Dsie: i/.’? %/ Jei®

g, L d213
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MES CONTRACTING, ING,

_Z*é’am&ﬁﬁj&m # 7. ﬁmz_éé

Tige Do N

Dafes f{f?% fi{?

FTRUSE COMPANY

(0)(6)

ﬁ?@ﬁaﬁe?f;&&?’% HS (approvel an o
formb, 4

{b)(6)

(b)(6)

Counsel for BEST {uppraval us o
form}

By:

Nense

Bate:

i
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BEST TRUSS COMPANY

By

Kame: ﬂ“"} }‘%géﬁ{f:

SHIEIEY 4

Name:_f

L2

Pater _

{b)(6)

£



SETTLEMENT AGREEMENT AND MUTUAL RELEASES

_2{323 Sczﬂmenz Agreement and Mutual Releases ("Agreement”} are made this M
day of {:’} b pAs 2012 by, between and among the following undersigned Parties: the
Plaintiff, Federal Deposit Insurance Corporation, solely in its limited capacity as receiver for
AmTrust Bank (*FDIC-R™) {which does not include the Federal Deposit Insurance Corporation,
generally or in any other capacity, nor does it include agenc:ics and departments of the United
States government, including without limitation, the United States Department of Justice) and the
Pefendants James G, Carvoll and the Law Cfiice of James G. Carrcll, P.C. (collectively, the
“Carroil Defendants™), parties in a case capBioned FOIC as Receiver for AmTrust Bank v, Hodge, |
et al, Case No: 09-CV-3234 in the United States Digiriet Court for the Eastern District of New

York (“The Litigation™).

RECITALS
WHEREAS, In July, 2009, AmTrust Bank ("AmTrust”) initiated The Litigation against

the Carroll Defendants, several of its mortgagé brokers, and other individuals and entities alleged

claims for lsgal malpractice, breach of fiduciary duty and conversion against the Carroll

Defendants arising from their actions as closing attomey for AmTrust;

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrifi
Supervision and, pursuant to 12 US.C. § 1821{c), the Federal Deposit Insurance Corporation
was appointed receiver. In accordance with 12 1LS.C. § 1821, the FDIC-R suceeeded to il
rights, titles, powers, and privileges of AmTrust, including those with respect 16 iis assets and all
of AmTrust’s claims, demands, and causes of sction, including those claims asserted in The

Litigation;



WHEREAS, the Carroll Defendants have denied the allegations asserted against them for
legal malpractice, breach of fiduciary duty, and conversion;

WHERFEAS, the Carroll Defendants have provided the FDIC-R with sworn affidavits and
other finencial materials to demonstrate that they have limited means from which to pay a
fudgmerd;

WHERFAS, the FDIC-R has relied upon the aceuracy of the information provided by the
Carroll Defendants regarding their financial condition as a material condition for entering this
Settlement Agreement; and

- WHEREAS, without auy admission of Hability by any of the undersigned Parfies, the
Parties deem it to be in their respective begt interests to end their disputes arising out of and
related to The Litigation, and avoid further costs and risks associated with The Litigation and
enter info this Agreement.

NOW, THEREFORE, in congideration of the promises, undertakings and releases stated

herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties

[ETRS A 1 0 B T 1

agree as follows:

Section | Pavmentto the FDIC-R,

é, AS an essential covenant and condition to this Agreement, the Carroll Defendants,

who are defended in The Lidgation through its professional lability insurer, American

Guarantee & Liabiiify Insurance Compazzy (4& :’&GLIC”) nnder POiiC}*‘ £xPy] I — {agree-

to pay the FDIC-R the sum of Six Hundred Twenty-Five Thousand Dollars ($625,000.00) (the
“Settlement Funds™ in complete and final settlement of the claims asseried against the Carroll

Defendants in The Litigation in consideration of this Agreement,



B. Upon the exeoution of an original, or originals in counterparts, of this Agreement
and a Joint Stipulation of Dismissal with Prejudice (“Stipulation of Dismissal”) by each of the
undersigned Parties, but no later than 30 days after the execution of both this Agresment and the
Stipulation of Dismissal, the Carroll Defendants shall deliver the Settlement Funds to the FDIC-
R by check drawn upon a depository institution acceptable to FDIC-R. The FDIC-R and the
Carroll Defendants shall defor from filing the Stipulation of Dismissal and agree not fo file such

until after the Carvoll Defendants have delivered the Settlement Funds o the FDIC-R.

C. Withowt waiving any other rights that ?I}IC-R way have, in the event that the
Settlement Funds, including ali acorued interest as may be applicable, are not paid to the FDIC-R
by the Carroll Defendants in the respective amounts described above, and within 30 days of the
execution of this Agreement, then the FDIC-R shall have the right, in its sole diseretion, prior to
the receipt of any delinguent payment by the Carroll Defendants 1o declare this Agreement pall
and void, extend this Agreement for the peried of time until the FDIC-R receives all of the

Seitlement Funds and/or enforce this Agreement.

Section 21 Stipulations and Dismissals,
Upon execution of this Agreement by each of the undersigned Parties, the FDIC-R shall
dismiss with prejudice all of its claims in The Litigation against the Carroll Defendants. A
Stipulation of Dismissal as 1o these claims shall be prepared and executed by the PDIC-R and the
Carroll Defendants, Within thirty (30) days of the Carroll Defendanis” receipt of the executed
Stipulation of Dismissal with Prejudice, the Canroll Defendants shall deliver the Settlement
Funds to the FDIC-R in the manner prescribed in Section 1B of this Agrsement. Thereafter, the

Carroll Defendants shall file the Stipulation of Dismissal, provided however, that the Caroll



Defendants shall defer from filing the Stipulation of Dismissal and agree not to file such until

after the Carvoll Defendants have delivered the Settlement Funds fo the FDIC-R.

Section 3: Mutusl Relenses.

A Release of the Caryoll Defendants by the FDIC-R,

Fffective upon payment of the Sestlement Funds in the amount specified in Section 1

above, the FDIC-R hereby releases and discharges the Carroll Defendants, thelr inswrer, AGLIC,
represeniatives, successors, assigns and attorneys, from any and all claims, demands, obligations,
damages, actions, causes of action, direct or indirect, in law or in equity, helonging to the FDIC.

R that were asserted or could have been asserted in The Litigation.

B. Release of the FDIC-R by the Carroll Defondants.

Frfective simultaneously with the release in Section 3A above, the Carroll Defendants on
their own behalf, and on behalf of thelr insurer, AGLIC, representatives, successors, assigns and
atiommeys hereby release and discharge the FDIC.R from any and all claims, demands,

obligations, damages, actions, causes of action, direct or indirect, in law or in equity, that arise

from or relate to The Litigation, including but not limited to any rights of sszz*o.gati&.. "

C Express Reservation of Releases By The FDIC-R.

Notwithstanding any other provision, by this Agreement, the FDIC-R does not releass
and expressly preserves fully and to the same extent as if the Agreement bad not been executed,
any rights, claims or causes of action against eny other party in the Litigation not expressly

released by this Agreement.

Section 4; Representations and Acknowledpments

A.  No Admission of Liability. The undersigned Parties each acknowledge and agree

J—— e o e e O



thet the matters set forth in this Agregment constitute a settlement and compromise of disputed
claims previously defined and that this Agresment is not an admission or evidence of any

liability of any of them regarding any claim.

B. Execution in Counterparts, This Agreement may be execuled in counterparts by

one or more of the Parties named herein and all such counterparts when so exeputed shall
together constitute the final Agreement, a5 if one document had been signed by all Parties hereto,
and each such counterpart, upon excoudon and delivery, shall be deemed a complete original,
binding the Party or Parties subscribed therefo upon the exccution by all Parties to thig

Agreement.

C. Binding Effect. Each of the undersigned persons represents and warrants that
they are a Party hersto or are autharized to sign this Agreement on behalf of a Party, and that
they have the full power and avthority to bind such Party to each and every provigion of this
Agreement, This Agreement shall be binding upon and inure o the henefit of the undersigned

Parties and their respective heirs, executors, administrators, representatives, SUCCessors, assigns

. g e 00 i b 0O a5 s i 85 e b S 8 0 AL £ 00 A RO A 18 R A D St 0 LB LD £ b 0 s 0

The Carroll Defendants

acknowledge that in determining to setile the claims released herein, the FDIC-R reasonably and
justifiably relied upon the acouracy of financial information provided by the Carroll Defendants,
If the Carroll Defendants intentionally failed to disclose, or intentionally misrcpresented the
nature or amownt of, any interest, legal, equitable, or beneficial, in any asset, the Camoll
Z}efendénts agree to cooperate fully with the FDIC-R to transfer their interest in the asset to the
FIIC-R and to sign any and all documents necessary to transfer their interest in the asset to the

FIC-R. Moreover, if the Carroll Defendants have intentionally fafled to disclose or ma‘tcriaﬁy.

5



misstated any interest, legal, equitable, or beneficial, in any asset, the FDICR in its sole
discretion, tmay exercise one or more or ail of the following remedies: (4} the FDIC-R may
declare the release granted to the Carroll Defendants as null and void; {b) the FDIC-R may sue
the Carroll Defendants for damages, an injunction, and specific performance for the breach of
this Agreement; and (¢} the FDIC-R may seek to vacate any dismissal order and reinstate the
FDIC-R's claims against the Caroll Defondants. The Carroll Defendants agree that if they have
intentionally failed to disclose, or intentionally maicrially misrepresented the nature er.amount
of, any interest, legal, equitable, or beneficial, in any asset, the Carroll Defesydants consent to the
reinstatement of FDIC-R’s claims and waives any statute of limitations «.fense that would bar

any of the FDIC.R’s claims against them.

E.  Choice of Law. This Agreement shall be interpreted, construed and enfurced

according to applicable federal law, or in jts absence, the laws of the State of New York.

¥ Entire Agreement and Amendments. This Agreement constitutes the entire

agreement and understanding between and among the undersigned Parties concerning the maters

instrument signed by the parties to be bound thereby, or by their respective authorized attomeys
or other representatives,

G. Advice of Counsel. Fach Party hereby acknowledges that it has consulted with
and obtained the advice of counsel prior to executing this Agreement, ar-! that this Agreement

has been explained to that Party by his or her counsel.

IN WITNESS WHEREQF, the Parties hereto have caused this Agreement fo be executed

by each of them or their duly authorized representative on the dates hereinafter subscribed,



Federal Deposit Insurance Corporation, as

Receiver for AmTrust Bank

/d2 {3
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release ("Agreement™} 15 made as of this 13th day of
September, 2012, by, between, and among the Federal Deposit Insurance Corporation as
Receiver for AmTrust Bank, Cleveland, Obio (“FDIC-R™); Whitmore Brewster, an individual
(“Brewster’™): and United American Mortgage Corporation, a California Corporation ("UAMC™),
(Individually, the FDIC-R, Brewster, and UAMC may be referred to herein as a “Party,” and
collectively as the “Parties™).

WHEREAS:

Prior to December 4, 2009, AmTrust Bank, Cleveland, Ohio, previously known as Ohio
Savings Bank ("Bank™}, was a depository institution organized and existing under the laws of the
United States.

On December 4, 2009, the Office of Thrift Supervision c¢losed the Bank and appointed
the Federal Deposit Insurance Corporation as its receiver. In accordance with 12 US.C. §

182 1), the FDIC-R succeeded to all rights, titles, powers, and privileges of the Bank, including

those with respect fo 1ts assets.

On or about October 25, 2006, Bank funded a mortgage loan to borrower] fin-—(0)(6)

the amount of $600.000 (the “Loan™) in connection with

property-located atf— San Clemente, California (hereinafter the “Transaction™).

Brewster prepared an appraisal in connection with the Transaction, while UAMUC brokered the
Loan to Bank in connection with the Transaction. {Brewster and UAMC are collectively
veferred to herein as “Defendants™.)

On or about March 7, 2012, FDIC-H filed an action against Defendants in the United

States District Court for the Central District of California, Case No, SA CV 12-338 VS {JPRx)
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{the “District Court Action™), alleging that Brewster caused damages to the FDIC-R due to his
breach of contract and negligent misrepresentation, and further alleging that UAMC caused
damages 1o the FDIC-R due 1o its breach of contract.

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to
Defendants’ actions as alleged in the District Court Action (hergimafier any and all claims by the
FDIC-R against Defendants related to allegations made in the District Court Action are referred
w as the “Claimg™). The Parties engaged in settlement negotiations as a result of the Claims.
The Parties now deem it in their best interests to enter into this Agreement to avaid the
uncertainty, trouble, and expense of litigation.

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Parties agree, each with the other, as follows:

SECTION I: Payment to FDIC-R,

A, As an essential covenant and condition to this Agreement, UAMC shall pay the
FDIC-R the total sum of Sixty Thousand Dollars (860,000} {the “UAMC Settlement Payment™).
UAMC shall satisfy its payment obligation by rendering six installment payments as follows: a
first payment in the amount of Ten Thousand Dollars (8100003 to be paid on or before October
1, 2012, followed by five (5 additional payments, each in the amount of Ten Thousand Dollars
{310,000}, 10 be paid on or before the first day of the next five consecutive months, beginning on
November 1, 2012 and concluding on March 1, 2013,

B. It addition, also as an essential covenant and condition to this Agreement, on or
before October 1, 2012, Brewster shall pay the FDIC-R the total sum of Sixty Five Thousand

Dollars ($65,000) (the “Brewster Settlement Pavment™). {The UAMC Scttlement Payment and
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the Brewster Seftlement Payment are referred to collectively herein as the “Settlement

Payment™). The Settlement Payment shall be made either by: 8} check made payable to “FBIC

as Recelver of AmTrust Bank™ and shall include reference to “Brewster” in the memorandum, or

b} wire transfer made payable to “Morigage Recovery Law Group Client Trust Aceount,”

Settlement.

C. Ifthe FDIC-R does not recelve the Settlement Payment in full on or before the

dates determined by subparagraphs A and B above (“Settiement Payment Due Date™), then the

FDIC-R, in its sole discretion, shall have the right fo:

i extend the period of time for payment, including interest acoruing from the

Settlement Payment Due Date through the date of payment at a rate calculated in
accordance with 26 L.5.C. § 6621{(b){(3); or
2. enforce this Agreement and, in such event, Defendants agree to

jurisdiction in Federal District Court in California and 1o pay all of the FDIC-R’s

reasonable attorney’s fees and costs expended in enforcing the terms of this Agreement;

ar

3. declare this Agreement null and void, move 1o vacate any dismissal order,
to which Defendants agree to consent, and institute an action on the FDIC-R’s claims, as

1o which Defendants waive any and all objections and defenses and covenant and agree

not 1o assert any objections and defenses; and/or

4. seek any other relief available to #in law or gquity.

) MC{}uﬁLxﬂmb@r‘ .............................. . R.Outifig Number: ............................ "R;Qfﬂf@f}ge; _______ Am'{‘msﬁﬁrﬁwm .............................. (b)(4)
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Any extension of time for delivery of the Settlement Payment shall not prejudice the FDIC-R’s
right to take other action or seek any relief during or afler such period of extension, including the
right to bring an action to eaforce the Agreement, or declare the Agreement null and void.

3. In addition, if the FDIC-R does not receive the UAMC Settiement Payment in full
on or before the dates determined by subparagraph B above, then the FDIC-R, in #ts sole
discretion, shall also have the right to enforee a stipulated judgment against UAMC in the
amount of One Hundred Thousand Dollars (S100,000) less any settiement payments made by
UAMC following execution of this Settlement Agreement. In the instance that the FDIC-R
pursues & stipulated judgment against UAMC for UAMC’s failure to fully and timely pay in full
the UAMC Settlement Payment, UAMC agrees not to oppose the entry or enforcement of the
stipulated judgment and further agrees to compensate the FDIC-R for all costs, fees, and other
exponses incurred in entering and enforcing this stipulated judgment, The FDIC-R agrees not to
file any stipulated judgment against UAMUC without first providing UAMC with notice of non-
payment and allowing UAMC fourteen {14) business days from the date such notice is sent to
cure non-payment. Any obligations by the FDIC-R to provide notice of non-payment will be
satisfied by delivering notice of non-payvment to UAMC’s counsel via email or first class mail at
the address designated in Section V below.

SECTION I Releases.

Each Party acknowledges that this Agreement applies to all claims for injuries, damages,
or losses of any type or nature {whether those injuries, damages, or losses are known or
unknown, foreseen or unforeseen, patent or latent) which that Party may have against another
Party arising from the Claims, Each Party hereby expressly waives application of California

Civil Code £1542 and any other simifar statute or rule,
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Each Party certifies that they have read and understood the following provisions of
Cadifornia Civil Code §1542, which states in pertinent part as follows:
A general release does not extend to claims which the creditor does
not kaow or suspect to exist in his or her favor at the time of

executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor,

Each Party understands and acknowledges that the significance and consequence of its
watver of California Civil Code §1542 is that even if any Party should eventually suffer
additional damages arising out of the Claims, the claims and causes of action that were or could
have been asserted relating fo the Claims, or any facts or cireumstances related to the Claims,
that Party will not be able to make any claim against the other Party for those damages.
Furthermore, each Party acknowledges that it consciously intends these consequences even as to
claims for damages that may exist as of the date of this release but which that Party does not
know gxists, and which, if knowsn, would materialiy affect that Party’s decision to execute this
release, regardless of whether that Panty’s lack of knowledge is the result of ignorance, oversight,
error, negligence, or any other cause.

A, The FDIC-R s Release.

Upon receipt of the Setilement Payment, and except as provided in PARAGRAPH 11D,
the FDIC-R, for itself and its suceessors and assigns, hereby releases and discharges Defendants
and their respective employvees, ofticers, directors, representatives, heirs, executors,
administrators, suceessors and assigns, from any and all elaims, demands, contracts, obligations,
damages, actions, and causes of action, direct or indirect, in law or in equity belonging to the
FDIC-R, arising out of or refating to the facts and circumstances giving rise to the Claims.

7. Brewster's Release.

Effective simultancously with the release in PARAGRAPH LA, above, Brewster, on
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behalf of imself, and his respective emplovees, officers, divectors, representatives, heirs,
exscutors, administrators, successors and assigns, hereby releases and discharges the FDIC-R,
and its employees, officers, directors, representatives, successors and assigns, from any and ali
claims belonging to Brewster, arising out of or relating to the facts and circumstances alleged by
the Claims.

C. UAMC s Release.

Effective simubtaneously with the release in PARAGRAPH I1LA. above, UAMC, on
behalt of itself, and its respective emplovees, officers, directors, representatives, heirs, executors,
administrators, successors and assigns, hereby releases and discharges the FDIC-R, and its
employees, officers, directors, representatives, successors and assigns, from any and éii claims
belonging to UAMC, arising out of or relating to the facts and circumstances alleged by the
Claims.

2 Excentions io Release by ETHO-R

i Notwithstanding any other provision of this Agreement, the FDIC-R does
nof release, and expressly preserves fully and to the same extent as 1if this Agreement had not
been executed, any claims or causes of action:

a. against Defendants or any other persen or entity for liability, i
any, incurred as the maker, endorser or guarantor of any promissory note or indebtedness
payable or owed by them to FDIC-R, the Bank, other financial institutions, or any other person
ot entity, including without limitation any claims acquired by FDIC-R as successor in interest to
the Bank or any person or entity other than Bank;

b. against any person or entity not expressiy released by the FDIC-R

in this Agreement; or
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<. which are not expressly relessed in PARAGRAPH ILA. above.

2. Notwithstanding any other provision of this Agreement, nothing herein
limits, waives, releases, diminishes or compromises the nrisdiction and authority of the Federal
Deposit insurance Corporation in the exercise of its supervisory or regulatory authority to
institute administrative enforcement or other proceedings seeking removal, prohibition, civit
penalties, restitution or other relief it 18 authorized (o seck pursuant 1o its supervisory or
regulatory aumthority against any person, or which may arise by operation of law, rule, or
regulation.

3. Notwithstanding any other provision of this Agreement, this Agreement
does not waive any claims which could be brought by the United States through the Department
of Justice, the United States Attorney’s Office for any federal judicial district. In addition, the
FDIC-R specificaily reserves the right 1o seek court ordered restitution pursuant 1o the relevant
provisions of the Victim and Witness Protection Act, 18 US.C. § 3663, ¢t seq., if appropriate.

E. DPrismissal.

Upon the FDIC-R’s counsel’s receipt of the entire Settlement Payment, the FDIC-R shall
file a stipulation for dismissal of the District Court Action with prejudice, and each Party shall
bear their own ¢costs and fees. Such dismissal shall include dismissal of any and all cross-claims
filed in the District Court Action. The Parties shall cooperate with the FDIC-R to accomplish
such stipulation for dismissal.

SECTION III: Insolvency.
A, lnsolvency.
Brewster warrant as to payments made by or on his behalf that at the time of such

pavment, Brewster 1s not insolvent nor will the payment made by or on his behalfrender him
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insclvent within the meaning and/or for the purposes of the United States Bankruptey Cade.
This warranty is made by Brewster and not by his counsel,

UAMC warrants as 1o payments made by or on its behalf that af the time of such
payment, UAMC is not insolvent nor will the payment made by or on its behalf render it
Insolvent within the meaning andfor for the purposes of the United States Bankruptey Code.
This wareanty 1s made by UAMCOC and not by its counsel,

B. Preferences.

In the eventi that the FDIC-R is required to return any portion of the Settlement Payment
due to a final order by a court that the transfer of the Settlement Payment or any portion thereof
constituted a preference, voidable preference, fraudulent transfer or similar transaction, then, in
its sole diseretion, the FDICWR may, without waiver of any other rights it may have in law or
equity, pursue any of the righis and remedies set forth in paragraph KC) above, and/or otherwise
permitted by law.

SECTION 1V: Termination.

In the event the FDIC-R exercises its right to declare this Agreement nuil and void as
provided herein, then, for the purposes of any statute of limitations or other time-based defense
to any of the claims of the FDIC-R, the parties to this Agreement shall be deemed te have
reverted to their respective status as of 5:00 pan. Pacific Time, August 14, 2012

SECTION V: Natiees.

Any notices required hereunder shall be sent by registered mail, first class, return regeipt
requested, and may also be sent by email, to the following:
if 1o the FDIC-R:

Michael Delbick
Mortgage Recovery Law Group
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700 NMorth Brand Boulevard, Suite 830

Glendale, California 91203
(8181 630-7905

{f 1o Brewster:

Frederick 8, Reisz

Mevers McConnell Reisz Siderman
11859 Wilshire Blvd., 4th Floor
Los Angeles, CA 90025
31033120772

— _ |

I o UAMC:

Dan Carlion

Law Offices of Dantel C. Carlton
19700 Fairchild Road, Suite 280
Irvine, CA 92612

(949} 787-D707

SECTION VI: Other Matters,

Al No Admission of Lishilite,

The undersigned Parties each acknowledge and agree that the matiers set forth in this
Agreement constitute the settlement and compromise of disputed claims and defenses, that this
Agreement is ot an admussion or evidence of Hability ot infiomity by any of them regarding any
claim or defense, and that the Agreement shall not be offered or received in evidence by or
against any Party hereto, except to enforee its terms.

B. Fyecution in Counterparts.

This Agrecment may be executed in counterparis by one or more of the Parties named
herein and ali such counterparts when so executed shall together constitute the final Agreement,

as if one document had been signed by all Parties hereto; and each such counterpart, upon
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exceution and delivery, shall be deemed a complete original, binding the Party or Parties
subscitbed thereto upon the execution by all Parties to this Agreement.

C. Binding Effect.

All of the undersigned persons represent and warrant that they are a Party hereto or are
authorized to sign this Agreement on behalf of the respective Party, and that they have the full
power and authority to bind such Party to each and every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administrators, representatives, attomeys, successors and assigns,

D, Entire Agreement.

This Agreement constitutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes auny prior
agreements or understandings. No representations, warranties or inducements have been made 1o
or relied on by any Party concerning this Agreement and #s exhibits other than those contained
therein.

E. Amendments.

This Agreement may not be amended or modified, nor may any of its provisions be
waived, except in writing by the Party or Parties bound thereby, or by their respective authorized
attornev(s) or other representative(s).

¥, Reasonable Cooperation.

i The undersigned Parties agree to cooperate in good faith to effectuate all
the terms and conditions of this Agreement, including doing, or causing their agents and
attorneys 1o do, whatever is reasonably necessary to effectuate the signing, delivery, excoution,

filing, recording, and entry, of any documents necessary 10 perform the terms of this Agreement.

10
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. Further, Defendants agree to cooperate fully with the FDIC-R in
connection with any action required under this Agreement. Any such cooperation that involves
any out of pocket costs is subject to reasonable reimbursement by the FDIC-R pursuant te its
internal guidelines and policy for such reimbursement. Such cooperation shall consist of!

a. producing all documents requested by the FDIC-R, without the
niecessity of subpoena, as determined by the FDIC-R, n its sole discretion, to be relevant to the
Bank;

h. making themselves available upon request by the FDIC-R at
reasonable times and places for interviews regarding facts, as determined by the FDIC-R in its
sole discretion, to be relevant to the Bank:

C. appearing to festity, upon request by the FDIC-R, in anv matter
determined by the FDIC-R in its sole discretion, (o be refated to the Bank, without the necessity |
of subpoena;

d. signing truthful affidavits upon request by the FDIC-R, regarding
any matter, as determined by the FDIC-R In its sole discretion, to be relevant to the Bank.

(. Choice of Law.

This Agreement shall be interpreted, construed and enforced according to applicable
federad law, or in its absence, the internal laws of the State of Califorraa, without regard to s
conflicts of laws.

H. Advice of Counsel.

Each Party hereby acknowledges that he or it has consuited with and oblained the advice
of counsel prior 1o executing this Agreement, and that this Agreement has been explained to that

Party by bis or ils counsel.

11
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J. Title and Captions.

All section titles and captions contained in this Agreement are for convenience only and
shail not affect the interpretation of this Agreement.

K. Authorshin/Construction.

This Agreement sets forth terms and agreements jointly negotiated by the Parties, It is
expressly agreed that this Agreement shall not be construed for or against any party by regson of
which party drafted it

IN WITNESS WHEREOF, the parties hereto have caused this Agreement o be executed

by each of them or their duly authorized representatives on the dates hereinafier subscribed.

FDIC as Receiver for AmTrust Counsel for FDIC-R {(approval as
Bank, Cleveland, Ohio to form)

By: 1 By

Name: B Vw4 M. ﬁk oo ﬁ'g:é Name:

Title: (p‘,’n_;‘f?/ Date:

Date: /z:’/,;/ﬂ/)m

United American Mortgage Counsel for UAMC (approval as
Corporation to form)

By: Byt

Name: Name:

Title: Date:

Date:

|4
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kR Title and Captions.

All section titles and captions contained in this Agreement are for convenience only and
shall not affect the intespretation of this Agreement.

K.  Authorship/Construction.

This Agreement sets forth terms and agreements jointly negotiated by the Parties. s
expressly agreed that this Agreement shall not be construed for or against ay parly by reason of
which party drafted it.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement fo be executed
by each of them or their duly authorized representatives on the dates hereinafier subseribed,

FDIC as Receiver for AmTrust Counsel for FRIC.R (approval as
W, Cievelimd, Ohio to form)

........... (b)(6)

K
e

o
8

oo ¥
(1. 11

Hame:

Title: [ £or 52 Date: f,d’/f 1 21z

7

Date: /9/;/}4/%

United American Mortgage Counsel for UAMC (approval as
Corporation to form)

By: By:

Name: Nams:

Title: Dare:

Date:

12
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3. Ditle and Caplions.

All seetion titles and captions contained in this Agrecment ax¢ for convenience enly and

shall not affect the Inferpretation of this Agreement.

This Agreement sets forth terms and agreemenis jointly negoliated by the Parties. s

exprossly agroed that this Agreement shall rot be construed for or against any party by reason of

which party drafted 3t.

IN WITNESS WHEREQF, the parties hereto have caused this Agreement (o be execiited

by cach of them or their duly authorized fepresentatives on the dates hereinafier subscribed,

FOIC as Receiver for AniTrust

Bank, Cleveland, Ohio

By:

Name:

Title:

Dae;
inited rican dorigage
Corp qﬁ/f}:?

By: —

Name: AL (). fiﬁﬁﬁf,l‘.&&m
Tiie:  PRESIDENT
Date {}J- j?’l&e

Counsel for FRIC-R {approval as
b form}

By:

Mame;

Daate:

Counsel for UAMC {(approval as
o form)

_____________________ (b)(6)

By | - .
Nams: x,a/{;}%/ﬁgw {/’Qﬁﬁ%ﬁ/

L

CBate ?/ @f/i” &
77
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Connsel for Brewster {approval

Date:

Whitmore Brewster
a8 to form) T
| | (b)(6)
... By
?f&."fﬂ’/v Nﬂme? R‘-_X‘) e Urin {2 €Ly
pae: _° 1 J Ly i B

13
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreerment and Release ("Agreement”) is made as of this __ day of
December, 2011, by, ‘i:}(:‘f\aveizryﬁ,f and among the Federal Deposit [nsurance Corporation as
Receiver for AmTrust Bank, Cleveland, Ohio (“FDIC-R™), and Amerisave Morfgage
Corporation (“Amerisave”)} (iadividuaié v, the FDIC-R and Amerisave may be referred to hersin
as 8 “Party” and colleciively as the "Parties™}.

WHEREAS:

Prior to Decernber 4, 2009, AmTrust Rank, Cleveland, Ohio, previously known as Ohia
Savings Bank (“Bank™), was a deposilory institution organized and existing under the Jaws of the
United States. |

On December 4, 2009, the Office of Thrift Supervision closed the Bank and appointed -
the Federal Deposit Insurance Corporation as its receiver. In accordance with 2 U.8.C. §
1821(d}, the FDIC-R succeeded to all nghts, titles, powefs, and privileges of the Bank, including
those with respect to its asseés,-

Amerisave and the Rank entered into a Master Correspondent Loan Purchase Agreement
dated Angust 20, 2003 (“Contract”). Pursuant to the terms of the Contract, Amensave sold {o
the Bank various residential morntgage loans. The Ba;’zk’s assets now belonging to the FLHC-R
inolude any and all of the Bank’s claims, demands, and causes of action, including all of the
Bank’s claims related (o any and all loans Amerisave sold und'zzr the Contract to the Bank |
{“Loans™).

A dispuie hag arisen between the Parties with respect to claims by the FDIC-R to
Amerisave for repurchase and/or indemmity on certain of the Loans based on alleged breachés of

representations and warranties set forfh in the Contract (hereinafter any and all present and future
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claims by the FDIC-R to Amerisave under the Contract of an obligation to repurchase o
indemnify for losses associated with the Loans is mfm‘d to as the “Claims™). The Parties
engaged in settlement negotiations as a result of the Claims. The Parties now deem it in their
best interests to-enter into this Agreement to avoid the uncertainty, trouble, and expense of
litigation. |

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Parties agree, each with the other, as follows:

SECTION I: Payment to FDIC-K,

A. As an essential covenant and condition to this Agreement, on or before thirty (30}

' days following the date the FDIC-R cxocutes this agreement, Amerisave shall pay the FDIC-R

the total sum of One Hundred Ninety-Nine Thousand Five Hundred Dollars (§199,500) (the

“Settlement Payment™). The Settlement Payment shall be made by wire transfer made payable to

Mortgage Recovery Law Group Client Trust Account.” Account Number: [ - _(b)(4)

B. If the FDIC-R does not receive the Scﬁticmén‘t Payment in full on or hefore the date
determined 5}’ subparagraph A above (“Settiement Payment Due Date”™), then the E;‘Z)IQR, n s
sole discretion, shall have the right o

1. extend the period of time for payment, including interest aceruing from the
Qettlement Payment Due Date through the date of payment at a rate calculated i.ﬁ
accordance wﬁh 6 USLC 66213k or

2. enforce this Agreement and, In such event, Amerisave agrees o

jurisdiction in Federal Distriet Court in California and o pay ail of the FDIC-R's
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reasonable attorey’s fees and costs expended in enforeing the forms of this Agreement;

.0:

3. declare this Agreement In,uli and void, move o vacate any dismissal order,
to which Amerisave agrees to consent, and izzst;' fute an action @ the FDIC-K’s claims, as
to which Amerisave waives any and all objections and defenses and covenant and agres
not 1o assert any objections and defenses; and/or

4. seck any other retief available to it in law or equity.

Any extension of time for delivery of the Setlement Payment shall not prejudice the FDIC-R’s
right to take other action or seek any relief during or after such period of extension, including the
right to bring an action to enforce the Agreement, or declare the Agreement nul! and void,
SECTION It Releases.

Fach Party acknowledges that this Agreement applies fo all claims for injuries, damages,
or losses of any type o nature {whether those injuries, damages, or losses are known or
unknown, foreseen or unforeseen, patent or latent) which that Party may have against another
Party arising from the Claims, Each Party hereby expressly waives application of California
Civil Code $1542 and any other similar statute or rule,

Each Party certifies that they have read and enderstood the following provisions of
Californio Chvif Code §1342, whiéh states in pertinent part as follows:

A general release does not extend to claims which the creditor does

not know or suspect to exist in his or her favor at the time of

executing the release, which if known by him or her must have
materially affected his or her settlement with the debior.

Fach Party understands and acknowledpes that the si gnificance and conseguence of ifs
waiver of California Civil Code §1542 is that even if any Party should eventually suffer

additional damages arising out of the Claims, the claims and causes of action that were or could
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have been asserted relating to the Claims, or any facts or clireumstances related fo the Claims,
that Party will not be able to make any claim against the other Party for those damages.
Furthermore, each Party acknowledges that it consciously intends these consequences gven asio
claimos for dmages.thaz may exist as of the date of this release but which that Party does not
know exists, and which, if known, would materially affect that Party’s decision to execute this
release, regardiess of whether that Party’s lack of knowledge is the result of ignorance, oversight,
error, negligence, or any other cause.

A. The FDIC-I’s Release.

Upon receipt of the Settiement Pavment, plus ahy accrued interest, and except as
provided in PARAGRAPH 11.C., the FDIC-R, for itself and its successors and assigns, hereby
relenses and discharges Amerisave and its regpective emplovees, officers, directors,
representatives, heirs, executors, administrators, successors and assigns, from any and all claims,
éen&ands, contracts, obligations, damages, actions, and causes of action, direct or indirect, in law
or in equity belonging to the FDIC-R, arising out of or relating to the facts and chrcumstances
giving rige to the Claims.

B, Amerisave’s Release.

Effective simultanecusly with the release in PARAGRAPH L AL above, Ametisave, on
behalf of itsclf, and its respective employees, officers, directors, represantatives, kelrs, executors,
administraiory, successors and asgsigns, hereby releases and @3 scharges the FDIC-R, and its
employees, officers, directors, representatives, successors and assigns, from any and all claims

belonging to Amerisave, arising ouf of or relating to the facts and circumstances alleged by the

Claims,
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¢, Fxeeptions to Release by FDIC-R,

i Notwithstanding any other provision of this Agreement, the FIC-R does
not release, and expressly preserves fully and to the same extent as if this Agreement had not
been executed, any claims or causes of action:

| a.  against Amerisave or any other person or entity for Lability, if any,

©incurred as the maker, endorser or gﬁaram’orlef any promissory note or indebtedness payable or
owed by them to FDIC-R, the Bank, other financial institutions, or any other person or entity,
inchading without limitation any claims acquired by FDIC-R a8 szzccessér in interest to the Bank
or any person or entity other than Bank;

b. against any person or entity not expressly reteased by the FDIC-R
in this Agrsement; of

¢, which are not expressly relcased n PARAGRAPH 1L A, above.

2. Notwithstanding any other provision of this Agreement, nothing herein
limits, waives, releases, diminishes or compromises the jurisdiction and authority of the Federal
Deposit Tnsurance Corporation in the exereise of its supervisory or regulatory authority o
institute administrative enforcement or other proceedings seeking removal, prohibition, civil
penalties, restitution ot other relief it is authorized to seek pursuant to its SUPEIviSOry or
regulatory authority against any person, ot which may arise by operation of law, rule, or
regulation.

3. Netwithstanding any other provision of this Agreement, this Agreement
does not walve any claims which could be brought by the United States through the Department

of Justice, the United States Attorney’s Office for any federal judicial district. In addition, the
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FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the refevant
provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., if appropriate.

SECTION 1IE Insolvency.

A, insolvency.

Amerisave warrants as to payments made by or an s or its behalf that at the time éf such
payment, it is not insolvent nor will the payment made by or on its behalf render it insolvent
within the meaning and/or for the purposes of the United States Bankruptey Code.  This warranty
is made by Amerisave and pot by its counsel. |

B, Preferences.

In the event that the FDIC-R is required to refurn any portion of the Seitlement Payment
due 1o a final order by a court that the transfer of the Settlement Payment or any portion thefeaf
constituted a preference, voidable preference, fraudulent transfer or similar transaction, then, in
its sole discretion, the FDIC-R may, without waiver of any other rights it may have in law oz
gquity, pursee any of the rights and remedies set forth in paragraph I(C) above, and/or otherwise
permitied by law.

SECTION IV: Termipation.

In the event the FDIC-R exercises its right to declare this Agreement null and void as
provided herein, then, for the purposes of any statute of limitations or other time-based defense
to any of the claims of the FDIC-R, the parties to this Agreement shall be deemed fo have
reverted 1o their respective status as of 5:00 p.an. Eastern Time, December 1, 2011,

SECTION Vi Notices,
Any notices required hereunder shall be sent by registered mail, first class, return receipt

requested, and may also be sent by email, to the following:
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If 1o the FOIC-R,

Michael Delbick

Mortgage Recovery Law Group

760 North Brand Boulevard, Suite 830
Glendate, California 91203

{818) 630-79058

(1 E— |

IFto Amerisave:

Mark Lively, EVP, Credit Risk

3340 Peachiree RE. NE, Suite 1000/ 10th Floor
Aflanta, GA 30326

404-424-0681

SECTION VI Other Matters.

A, No Admission of Liability.

The mrz{iersigneé Parties each acknowledge and agree that the matters set forth in thig
Agreement constifute the settlement and compromise of disputed claims and defenses, that this |
Agreement is not an adrnissiofz or evidence of liahility or inﬁr:ﬁ%ty by any of 'them mgarding any
claim or defénse, and that the Agreement shall not be offered or received in evidence byor:
against any Party hereto, except to enforce its ferms.

B Exceution in Counterparts,

This Agresment may be executed in counterparts by one or more of the Parties named
herein and all such counterparts when so executed shall fogether constitute the final Agreement,
as if one document had been signed by all Parties hereto; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, binding the Party or Parties

subseribed thereto upon the execution by all Parties to this Agrecment.
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. Binding Effect

All of the undersigned persons represent and warrant that they are a Party hereto or are
authorized to sign this Agreement on behalf of the respective Party. and that they have the full
power and authosity to bind such Party to each aﬁd every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administmtozs, representatives, attorneys, successors and assigns.

D, Entire Agrecment.

This Agreement constitutes the entire agreement and understanding between and among
the nudersipned Parties concerning the matters set forth herein and Sﬁ;mfsedes any prior
sgreements or understandings. ‘No representations, warranties or inducements have been made to
or relied on by any Party concerning this Agreement and #ts exhibits other than these contained
therein.

E. Amendments.

This Agreement may not be amended {}r.moéiﬁed, nor may any of it provisions be
waived, except in writing by the Party or Parties bound thereby, or by their respective authorized
attorney(s) or other representative(s).

¥ Specific Representations, Wartanties and Disclaimer.

Amerisave acknowledges that in determining to settle the Claims released herein, the
EDIC-R reasonably and justifiably relied upon the accuracy of financial information provided by
Amerisave. If Amerisave failed to disclose, or misrepresented the nature or ammnt of, any
inferest, legal, equitable, or beneficisl, in any assel, Amerisave agrees 10 CoOperalg fully with the
FDHC-R to transfor its interest in the asset 1o the FDIC-R and to sign any and all documents

necessary to transfer its interest in the asset to the FDIC-R. Moreaver, if Amerisave has failed to
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disclose any inferest, legal, equitable, or beneficial, in any assct, the FDIC-R in its scle
discretion, may exercise one or more or all of the following remedies: (a) the FDIC-R may
debiare the releases granted to Amerisave as null and void; (&) ihe FDIC-R may retain the
Setilement Payment; (¢) the FDIC-R may sue Amerisave for damages, an irzj_zmctiom and
speeific performance for the breach of this Agreement; and (d) the FDIC-R may .scek to vacate
atty dismissal order and reinstate the FDIC-R’s claims against Amerisave. Amerisave agrees that
if it has failed to disclose, or misrepresented the nature or amount of, any interest, legal,
equitable, or béneﬁ'ci;ﬁy i any asset, Amerisave consents to the reinstatement of FDIC-R’s
claims and waive any statute of limitations defense that would bar any of the FDIC-R’s claims
agamst it

G, Reasonable Cooperation.

1. The undersigned Parties agree o cooperate in good faith to effectuate all
the terms and conditions of this Agreement, inchuding doing, or causing their agénts and
attormeys to do, whatever is reasonably necessary to effechate the sigeing, delivery, execution,
filing, recording, and entry, of any documents necessary 1o perform the terms of this Agreement.

2 Further, Amerisave agrees to coaperate fully with the FDIC-R in
connection with ézl}' agtion required under this Agreement. Any such cooperation that involves
any out of pocket costs is subject to reasonable reimbursement by the FDIC-R pursuant to its
internal guidelines ané policy for such reimbursement. Such cooperation shall consist of:

a. producing all documents rlcc;zzesteé by the FDIC-R, withowt the
necessity of subpoena, as determined by the FDIC-R, in ifs sole discretion, 1o be relevant to the
Bank;

b, making themselves available upon request by the FDIC-R at

b
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r\‘;asonab}e times agd places for inferviews regarding facts, as determined by the FDIC-Rin its
sole discretion, {0 be relevant to the Bank;
¢ appearing to Zeszify, npon request by the FDIC-R, in any matter
determined by the FDIC-R in its sole discretion, to be related to the Bank, without the necessity
of subpoenay; |
d. signing truthfid affidavits apon request by the FDIC-R, regarding
any matter, as determined by the FDIC-R in its sole discretion, o be réievani fo the Bank.
H. Choice of Law,
This Agreement shall be interpreted, construed and enforced according to appiicabl&
federal law, or in ifs absence, the internal laws of the State of C aiifcmié, without regard to its
conflicts of laws,

I Advice of Counsel.

Each Party hereby acknowledges that he or it has consulted with and obtained the advice
of counsel prior to executing this Agreement, and that this Agreement hes been explained to that
Party by his or ifs counsel,

L Title and Captions.

All section titles and captions contained in this Agreement are for convenience only and
shall not affect the interpretation of this Agreement,
#H
Hi
Hi
i

i

14
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K. Authorship/Construction.

This Agreement sets forth terms and agreements jointly negotiated by the Parties. Ttis
expressly agreed that this Agreement shall not be construed for or against any party by reason of
which party drafled it.

IN WITNESS WHEREQF, the parties hereto have caused this Agreement to be executed

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

FDIC as Receiver for AmTrust Amerisave Mortgage Corporation
T & E—
Name: Der~cb tt. Ute ook {M@Q A LverY
Title: &9,, s / Title: EVP CRENT R sk
Date: 47/ /;M Date; e / (353/ 281

1



MENT AGREEMENT AND MUTUAL RELEASES

This Settlement Agreement and Mutual Releases (“Agreement™ are made this if(
day of %&_ 2012 by, between and a;ﬁong the following undersigned Parties: the
Plaintiff, Federal Deposit Insurance Corporation, in its capacity as receiver for AmTmst Bank
(FDIC-R™) and the Defendant Artisan Mortgage Company, Inc. (“Artisan™), parties in a case
captioned FDIC as Receiver for AmTrust Bank v. Mulik, et al., Case No: 1:09-CV.04805

(ED.N.Y.} (“The Litigation™).

RECITALS

G i i N i, e

WHEREAS, In November, 2009, AmTrust Bank (“AmTrust”) initiated The Litigation
against its closing attorney Paﬁkaj .Malik, several of its mortgage bmkeré, and other individuals
ané entities slleged to be mvolved In the origination of mortgages using ixn;;mper flip
transactions and straw buyers, including claims against Artisan related to the origination of loan
files containing certain misrepresentations;

WHEREAS, on December a, 2{}@9. AnTrust was closed by the Office of Thiift
Supervision and, pursuant to 12 U.S.C. § 1821(c), the Federal Deposit Insurance Corporation
was appointed receiver, In at:éordance with 12 U.S,C.I & 18214d), the FDIC-R sﬁccemied to all
rights, titles, péwers, and priviie:ges of the Bank, including those with respect to its assets and all
of the Bank’s claims, demands, and causes of action, including those claims asserted in The
Litigation;

WHEREAS, Astisan has denied the allegations asserted agaiost it for breach of contract;



WHEREAS, Artisan has provided the FDIC-R with a sworn affidavit and other financial

materials to demonstrate that it bas timited means from which to pay a judgment;

WHEREAS, the FDIC-R has relied upon the accuracy of the information
provided by Astisan regarding its f‘mamiai congition as;a material condition for entering this
Settlement Agreement; and

WHERFAS, without any admission of Hability by any of the undersigned Parties, £h§
Parties deem it to be in their respective best interests to end their disputes arising out of and
related to The Litigation, and avoid further costs and risks associaled with The Litigation and
enter into this Agreement. a

NOW, THEREFORE, in consideration of the proMiscg, undertakings and releases stgted
herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties

agree, each with each other, as follows:

Section 1: Payment to the FDIC-R.

Al As an essential covenant and condition to t}z,zs Agreement, Artisan agrees to pay
the FDIC-R the sum of Fifteen Thousand Dallars ($15,000.00) (the “Settlement Funds”) to be
paid within 30 days of the execution of thizs Agreement, together with interest thereon
commencing on the 31st day after the execution of this Agrcemezzt through the date of payment,
at a rate of 6% per anum, | |

B. Upon the execution of an oniginal, or oﬁgiﬁals in counterparts, of this Agreement

by each of the undersigned Parties, but no later than 30 days afier the execution of this



Agreement, Artisan shall deliver the Settlement Funds to the FDIC-R by direct wire transfer into
an account designated by FDIC-R or by certified or cashier’s check drawn upon & depository

institution acceptable to FDIC-R.

C.  Without waiving any other rights that FDIC-R may have, in the event that the
Settlement Funds, including all accrzze_ai interest as may be applicable, are not paid to the FDIC-R
by Artisan in the respective amounts described above, and within 30 days of the execution of this
Agreement, then the FDIC-R shall have the right, in its sale discretion, prior to the receipt of any
delinquent payment by Artisan to declare this _&grwzzieﬁz null and void, ext’g:nci this Agresment
for the period of time until the FDIC-R receives all of the Settlement Funds and/or enforce this
Agreement. The Parties further acknowledge and consent to the jurisdiction of Magistrate Judge
Azrack for enfcrcemélz-of this &grémﬁcm. in .g;ozizzﬁctien with her continuing role overseeing

settiement ncgotiﬁﬁoﬁs refated to The Litigation.

Section Z: Artisan’s Agreement to Cooperat¢.

A, As an essential covenant and condition to this Agreement, Artisan agrees 1o make
available 2 corporate representative, knowledgeable about the Subject Loan transactions and to
provide a sworn statement to the FDIC-R regarding the persons, entities, and events involved in

the Subject Loan transactions and The Litigation,

B.  Artisan further agrees to cooperate fully with the FDIC-R in the ongoing
Litigation and any futare litigation or other proceedings related to the persons, entities, and
events involved in The Litigation, including, if necessary, testifying regarding the persons,

entities, and cvenis involved in ’I”?ze'l.‘itigatio&



Section 3: Stipulations and Dismissals.

Upon execution of this A gtéemmz by cach of the undersigned Parties and upon receipt of
the Settlement Funds by the FDIC-R in the amount specified in Section 1 above from Artisan,
plus any accrued inferest pursuant to Section 1A, the FDIC-R shall dismiss with prejudice afl of
its claims in the Litigation against Artisan. A stipulation of dismissal with prejudice as to these
claims shall be prepared by fhe FDIC-R and executed by Artisan within 30 days after receipt of

the sworn staterment by the FDIC-R from Artisan,
Section 4: Mutual Releases.

A. Release of Az’tisaii by the FIDC-R,

Effective upon payment of the Settlement Funds in the amount specified in Section 1
above, the FDIC-R hereby releases and discharges Astisan, its insuress, representafives,
successors, assigns and attomeys, from any and all claims, demands, obligations, damages,
actions, causes of action, direct or indirect, in law or in equity, belonging to the FDIC-R that
were asserted in The Litigation, inchiding, without limitation, claims regarding loans for which

Pankaj Malik or Malik & Associates; P.C. served as a closing attorney for AmTrust Bank.

B. Release of the FDIC-R by Artisan.

Bffective simultancously with the release in Section 3A above, Axtisan. on its own behalf,
and on behalf of its insurers, represeniatives, SUCCESSOrs, assigns and attorneys hereby releases
and discharges the FDIC-R from any and all claims, demands, obligations, damages, actions,
causes of action, direct or indirect, in law ot in equity, that arise from or relate to the Litigation, |

including bui not lumited to any rights of subrogation.

4



i Notwithstanding any other provision, by this Agreement, the FDIC-R does not
release and expressly preserves fully and to the same extent as if the Agreement had not been

executed, any rights, claims or canses of action:

i Against any other party in the Litigation not expressly released by this

Agreement; and
it Which are nat cx;:rcésly released Section 4A, above,

2. Notwithstanding any other provision of this Agreemeni, nothing herein limits,
waives, releases, dimiuishes or compromises the jurisdiction and authority of the Federal Deposit
tnsurance Corporation in the exercise of its supervisory or regulatory authority to institute
administrative enforcement (II“ other gzoceé%iings. seeking removal, prohibition, civil penalties,
restitution or other relief it is authorized to seek pursuant to its supervisory or regulatory
authority aganst any pefson, or which may arise by op&ratiéra of law; rule, or regulation.

3 Notwithstanding any other provision of this Agreement, this Agreement does not
waive any claims which could be brought by the United States through the Departnent of Justice
or the United States Attorney’s Office for any federal judicial district. In addition, the FDIC-R
specifically reserves the right 1o seek court ordered restitution pursuant to the relevant provisions

of the Victim and Witness Protection Act, 18 U.S.C. § 3663, ¢t. seq., if appropriate.

Section 5: Representations apnd Acknowledgrents

Al No Admission of Liability. The undersigned Parties each acknowledge and agree



that the matters set forth in this Agreement constitute a settlement and compromise of disputed
claims previously defined and that this Agreement 13 not an admission or evidence of any

lLiability of any of them regarding any claim.

B. Execution in Counterparts. This Agreement may be executed in counterparts by
one or more of the Parties named heretn and all such counterparts when so executed shall
together constitute the final Agreement, as if one document had been signed by all Parties hereto;
and each such counterpart, upon execution and delivery, shall be deemed a complete original,
binding the Party or Parties subscribed thereto upon the execution by all Parties to this

Agreement.

C. Binding Effect. EFach of the undersigned persons represents and warrants that
they are a Party hereto or are authorized to sign this Agreement on behalf of a Party, and that
they have the full power and authority to bind such Party to each and every provision of this
Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, administrators, representatives, successors, assigng

and attorneys,

I Specific Representations Warranties and Disclaimer. Artisan expressly

acknowledges that in determining to settle the claims released here, the FDIC-R has reasonably
and justifiably relied upon the accuracy of financial information in the affidavit submitted. I, in
its affidavit, Artisan has failed to disclose any interest, legal, equitsble, or beneficial, in any
asset, Artizan agrees to cooperate fully with the FDIC-R to transfer its interest in the asset to the

FDIC-R and to sign any and all documents necessary to transfer its interest in the asset to the



FDIC-R. Moreover, if, in its affidavit Artisan has failed to disclose any interest, legal, equitable,
or beneficial, in any asset, the FDIC-R in its sole discretion, may exercise one or more or all of
the following remedies: (a) the FDIC-R may declare the releases granted to Artisan as null and
vaid; (b) the FDIC-R may retain the Settiement Funds; (¢) the FDIC may sue Arfisan for
damages, an injunction, and specific performance for the breach of this agreement; and {d) the
FDIC-R may seek to vacate any disroissal order and reinstate thg: FDIC-R’s claims against the
Artisan.  Artisan agrees that if, in its affidavit, it has failed to disclose any interest, legal,
equitable, or beneficial, in any asset, Artisan consents to the reinstatement of FDIC-R’s claims

and waives any statute of limitations that would bar any of the FDIC-R’s claims against it.

E. Choice of Law. This Agreement shall be interpreted, construed and enforced

according to applicable federal law, or in its absence, the laws of the State of New York.

F. Entire Agréement and Amendments. This Agreemment constitutes the entire

agreement and understanding between and among the undersigned Parties concerning the matters
set forth herein, This Agreement may not be amended or modified except by another written
jnstrument signed by the patties 1o be bound thereby, or by their respective authorized attomeys

or other representatives,

G. Advice of Counsel. Each Party herehy acknowledges that it has consulied with

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement

has been explained to that Party by his or her counsel.

IN WITNESS WHERFOF, the Parties hereto have caused this Agreement to be executed

by each of them or their duly anthorized representative on the dates hereinafter subscribed.
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Federal Deposit Insurance Corporation, as
Recepyesfor AmnTmst Bank

Date q{% J // 4

By]
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release ("Agreement”) is made as of this __ day of June,
2012, by, between, and among the Federal Deposit Insurance Corporation as Receiver for
AmTrust Bank, Cleveland, Ohio (“FDIC-R™), and Equity Title Agency, Inc. (“Equity Title")
{individually, the FDIC-R and Equity Title may be referred to herein as 2 “Party” and
collectively as the “Parties™).

WHEREAS:

Prior to December 4, 2009, AmTrust Bank, Cleveland, Ohio, previously known as Ohio
Savings Bank ("Bank™), was a depository institution organized and existing under the laws of the
United States.

On December 4, 2009, the Office of Thrift Supervision closed the Bank and appointed
the Federal Deposit Insurance Corporation as its receiver. In accordance with 12 US.C. §
1821(d), the FDIC-R succeeded to all rights, titles, powers, and privileges of the Bank, including

those with respect to the claims which are subject to this Agreement.

On or about October 25, 2006, AmTrust funded two loans to borrower I fn-(b)(6)

_______ residential propenty focatedaty |Scottsdale, Arizona 85254 (hereinafter

_____ the - [rmansaction™), Equity Title served as the closing agent in connection with the[ ). _(h)(6)

Transaction.

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to

Equity Title's actions in performing closing services regarding the| —-fransaction (hereinafter (b)(6)

any and all present and future claims by the FDIC-R against Equity Title in connection with the

(0)©6)

e [ransaction are referred to as the “Claims™) On or about February 10, 2012, the FDIC filed
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a lawsuit based upon the Claims in the United States District Court for the District of Arizona,
entitled Federal Deposit Insurance Corporation as Receiver for AmTrust Bank of Cleveland,
QOhio. vs, Equity Title Agency, Inc., Case No. 2:12-¢v-00284-GMS (hereinafter the "Action™).

The Parties engaged in setilement negotiations as a resuit of the Claims and the Action.
The Parties now deem it in their best interests to enter into this Agreement to avoid the
uncertainty, trouble, and expense of litigation.

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Parties agres, each with the other, as follows:

SECTION I: Payment to FDIC-R.

A.  Asanessential covenant and condition to this Agreement, on or before thirty (30}
days following the date the FDIC-R returns & fully executed copy of this agreement to Equity
Title, Equity Title shall pay the FDIC-R the total sum of Seventy Five Thousand Dollars
{875,000) (the “First Payment”™). In addition, also a3 an essential covenant and condition io this
Agreement, on or before sixty (60) days following the date the FDIC-R returns a fully executed
copy of this égreement to Equity Title, Equity Title shall pay the FDIC-R the total sum of
Seventy Five Thousand Dollars (§75,000) (the “Second Payment”). {The First Payment and the
Second Payment are referred to collectively herein as the “Seitlement Payment”). The
Settlement Payment shall be made by wire transfer made payable to “Mortgage Recovery Law

Group Client Trust Account” Account Number: [ ——J RoutingNumber[ ]
Reference: Ar:i’I‘wst!Equity Title Settlement.
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B. If the FDIC-R does not receive the Settlement Payment in full on or before the date
determined by subparagraph A above (“Setftlement Payment Due Date”), then the FDIC-R, inits
sole discretion, shall have the right to:

1. extend the period of time for payment, including interest accruing from the

Settlement Payment Due Date through the date of payment at a rate calculated in

accordance with 26 U.S.C. §6621(bY3) or

2. enforce this Agreement and, in such event, Equity agrees to jurisdiction in
Federal District Court in California and to pay all of the FDIC-R’s reasonable attorney’s
fees and costs expended in enforcing the terms of this Agreement; or
3. declare this Agreement null and void, move to vacate any dismissal order,
to which Equity Title agrees to consent, and institute an action on the FDIC-Rs claims,
as to which Equity Title waives any and all objections and defenses and covenant and
agree not to assert any objections and defenses; and/or
4, seek any other relief available 1o it in law or equity.
Any extension of time for delivery of the Settlement Payment shall not prejudice the FDIC-R’s
right to take other action or seek any relief during or after such period of extension, including the
right to bring an action to enforce the Agreement, or declare the Agreement null and void.

C. Upon the FDIC's counsel’s receipt of the entire Settiement Payment, the FDIC
shall file a stipulation for dismissal of the Action with prejudice, and each Party shall bear their
own costs and fees.

SECTION II: Releases,
Each Party acknowledges that this Agreement applies to all claims for injuries, damages,

or losses of any type or nature {(whether those injuries, damages, or losses are known or
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unknown, foreseen or unforeseen, patent or latent) which that Party may have against another

Party arising from the Claims,

Upon receipt of the Setilement Payment, plus any accrued interest, and except as
provided in PARAGRAPH I1.C , the FDIC-R, for itself and its successors and assigns, hereby
releases and discharges Equity Title and its respective employees, officers, directors,
shareholders, representatives, heirs, executors, administrators, successors and assigns, from any
and all claims, demands, contracts, obligations, damages, actions, and causes of action, direct or

indirect, in law or in equity belonging to the FDIC-R, arising out of or relating to the Claims.

Effective simultaneously with the release in PARAGRAPH I1.A. above, Equity Title, on
behalf of itgelf, and its respective employees, officers, directors, shareholders, representatives,
heirs, executors, administrators, successors and assigns, hereby releases and discharges the
FDIC-R, and its employees, officers, directors, representatives, successors and assigns, from any

and all claims belonging to Equity Title, arising out of or relating to the Claims.

IR Notwithstanding any other provision of this Agreement, the FDIC-R does
not release, and expressly preserves fully and to the same extent as if this Agreement had not
been executed, any claims or causes of action:

a. against Equity Title or any other person or entity for lability, if
any, incurred as the maker, endorser or guarantor of any promissory note or indebtedness

payable or owed by them to FDIC-R, the Bank, other financial institutions, or any other person
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or entity, including without limitation any ¢laims acquired by FDIC-R as successor in interest to
the Bank or any person or entity other than Bank;

b. against any person or entity not expressly released by the FDICR
in this Agreement; or

<. which are not expressly released in PARAGRAPH ILA. above.

2. Notwithstanding any other provision of this Agreement, nothing herein
fimits, waives, releases, diminishes or compromises the jurisdiction and authority of the Federal
Deposit Insurance Corporation in the exercise of its supervisory or regulatory authority to
institute administrative enforcement or other proceedings seeking removal, prohibition, ¢ivil
penalties, restitution or other relief it is authorized to seek pursuant to its supervisory or
regulatory authority against any person, or which may anse by operation of law, rule, or
regulation,

3. Notwithstanding any other provision of this Agreement, this Agreement
does not waive any claims brought on behalf of another failed institution or any claims which
could be brought by the United States through the Department of Justice, the United States
Atomey’s Oﬁice for any federal judicial district, or any other governmental entity. In addition,
the FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the

relevant provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq,., if

appropriste.

1. Notwithstanding any other provision of this Agreement, Equity Tide does
not release, and expressly preserves fully and to the same extent as if this Agreement had not

been executed, any claims or causes of action:
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a. against FDIC-R or any other person or entity for liability, if any,
incurred as the maker, endorser or guarantor of any promissory note or indebtedness payable or
owed by them to Equity Title, or any other person or entity, including without limitation any
¢claims acquired by Equity Title;

b, against any person or entity not expressly released by Equity Title
ins this Agreement; or

<. which are not expressly released in PARAGRAPH 1B, above.

SECTION HII: Insolvency.
A, Insolvency.
Equity Title warrants as to payments made by or on its or its behalf that at the time of
such payment, it is not insolvent nor will the payment made by or on its behalf render it insolvent
within the meaning and/or for the purposes of the United States Bankruptcy Code. This warranty

is made by Equity Title and not by its counsel.

In the event that the FDIC-R is required to return any portion of the Settlement Payment
due to a final order by a court that the transfer of the Setflement Payment or any portion thereof
constituted a preference, voidable preference, fraudulent transfer or similar transaction, then, in
its sole discretion, the FDIC-R may, without waiver of any other rights it may have inlaw or
equity, pursue any of the rights and remedies set forth in paragraph I(C) above, and/or otherwise
permitted by law.

SECTION IV: Termination.
In the event the FDIC-R exercises its right to declare this Agreement null and void as

provided herein, then, for the purposes of any statute of limitations or other time-based defense
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to any of the claims of the FDIC-R, the parties to this Agreement shall be deemed to have
reverted to their respective status as of 5:00 p.m. Eastern Time, June 1, 2012,
SECTION V: Notices.

Any notices required hereunder shall be sent by registered mail, first class, return receipt
requested, and may also be sent by email, to the following:
If to the FDIC-R:
Michael Delbick
Mortgage Recovery Law Group
700 North Brand Boulevard, Suite 830

Glendale, California 91203
(818) 630-7905

If to Equity Title:

Ari Ramras

Ramras Legal, PLC

5090 N. 40th St,, Suite 165
Phoenix, Arizona 85018
{602) 734-0179

SECTION VYI: Other Matters.

The undersigned Parties each acknowledge and agree that the matters set forth in this
Agreement constitute the settlement and compromise of disputed claims and defenses, that this
Agreement is not an admission or evidence of liability or infirmity by any of them regarding any
claim or defense, and that the Agreement shall not be offered or received in evidence by or

against any Party hereto, except to enforce its terms.
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This Agreement may be executed in counterparts by one or more of the Parties named
herein and all such counterparts when so executed shall together constitute the final Agreement,
as if one document had been signed by all Parties hereio; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, binding the Party or Parties
subscribed thereto upon the execution by all Parties to this Agreement.

C.  Binding Effect.

All of the undersigned persons represent and warrant that they are a Party hereto or are
anthorized to sign this Agreement on behalf of the respective Party, and that they have the full
power and authority to bind such Party to each and every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administrators, representatives, attorneys, successors and assigns.

D. Entire Agreement,

This Agreement constitutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes any prior
agreements or understandings. No representations, warranties or inducements have been made to
or relied on by any Party concerning this Agreement and its exhibits other than those contained
therein.

E Amendments.

This Agreement may not be amended or modified, nor may any of its provisions be
waived, except in writing by the Party or Parties bound thereby, or by their respective authonized
attorney(s) or other representative(s).

F.  Choicsof Law
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This Agreement shall be interpreted, construed and enforced according to applicable
federal law, or in its absence, the internal laws of the State of Arizona, without regard to its

condlicts of laws.

Each Party hereby acknowledges that he or it has consulted with and obtained the advice
of counse! prior to executing this Agreement, and that this Agreement has been explained to that

Party by his or its counsel.

Al section fitles and captions contained in this Agreement are for convenience only and
shall not affect the interpretation of this Agreement.

L Authorship/Construction.

This Agreement sets forth terms and agreements jointly negotiated by the Parties. Itis
expressly agreed that this Agreement shall not be construed for or against any party by reason of
which party drafted i1,

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by each of them or their duly authorized representatives on the dates hereinafier subscribed.

FDIC as Receiver for AmTrust Equity Title Agency, Inc.

_____________________________________________________ _(b)(6)

By:
Name: gffxfé'f& fa W uick
Title: C/fi’ 7 S / :
Date: 7/ ”?’/ > Date; ;IML @7; ?0‘2»
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SETTLEMENT AGREEMENT AND MUTUAL RELEASES

This Settlement Agreement and Mutual Releases ("Agreement”) is made this  day
of May, 2012 by, between and among the following undersigned Parties: the Plaintiff, Federal
Deposit Insurance Corporation, in its capacity as receiver for AmTrust Bank ("FDIC-R®); and
the Defendant Acomn Funding Group, Inc. ("Acorn™), both of whom are parties in a vase
captioned FDIC, as Receiver for AmTrust Bank v. Pankaj Maiik, et ol., Case No: (9-cv-4805

(EDN.Y.) ("The Litigation”).

i w3 D e Bl Ml e

WHEREAS, In November, 2009, AmTrust Bank initiated The Litigation against its
closing atiomney Pankaj Malik, various morigage brokers, and other individuals and entities
alleged to be involved in the origination of mortgages using improper flip transactions and straw

buyers, including claims against Acorn for breach of contract related to one such mortgage;

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrift
Supervision and, pursuant to 12 U.8.C. § 1821(c), the Federal Deposit Insurance Corporation
was appointed receiver. In accordance with 12 US.C. § 1821(d), the FDIC-R suceeeded fo all
rights, titles, powers, and privileges of the Bank, including those with respect 1o its assets and all
of the Bank’s claims, demands, and causes of action, including those claims asserted in The
Litigation; and

WHEREAS, Acorn has denied the allegations asserted against it for breach of contract;

WHEREAS, Acom has provided the FDIC-R with a sworn affidavit and other financial

materials to demonstrate that it has limited means from which to pay a judgment;
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WHEREAS, the FIIC-R bas relied upon the accuracy of the information provided by
Acom regarding its financial condition as a material condition for entering this Settlement

Agreement; and

WHEREAS, without any admission of liability by any of the undersigned Parties, the
Parties deem it 10 be in their respective best interests to end their disputes arising out of and
related to The Litigation, and avoid further costs and risks associated with The Litigation and

enter info this Agreement.

NOW, THEREFORE, in consideration of the promises, undertakings and releases stated
herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties

agree, each with each other, as follows;

Section 1. Payment to the FDIC-R.

A, As an essential covenant and condition to this Agreement, Acorn has agreed to

pay the FDIC-R the sum of Seventeen Thousand Dollars ($17,000.00) (the “Settlement Funds™).

B Within 30 days of the execution of the Agreement, Acorn shall deliver the first
Five Thousand Dollars (35,000.00) of the Settlement Funds to the FDIC-R by direct wire transfer
into an account designated by FDIC-R or by certified or cashier’s check drawn upon a depository

institution acceptable to FDIC-R.

C. No later than December 31, 2012, Acorn shall deliver the remaining Twelve
Thousand Dollars ($12,000.00) of the Settlement Funds to the FDIC-R by direct wire transfer
into an account designated by FDIC-R or by certified or cashier’s check drawn upon a depository

institution acceptable o FDIC-R,
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Saction 2. Confession of Judgment.

A. As an additional essential covenant and condition to this Agreement, Acorn has
agreed to execnte and deliver to the FDIC-R an Affidavit of Confession of Judgment, confessing

judgment in the FDIC-R's favor for the sum of One Hundred Thousand Dollars ($100,000).

B. In the event that Acorn fails to make either payment listed in Section i above by
the applicable deadline, Acorn shall be in default ol this Agreement and the FDIC-R shall have
the right fo obtain a Confession of Judgment against Acomn in order to recover the amount of

One Hundred Thousand Dollars, less any Settlement Funds already paid to the FDIC-R.

C. ¥ the Setflement Funds, or any portion thereof, are not received by the FDIC-R
within the deadlines stated in Section 1 of the Agreement, interest upon any unpaid portion of the
Settlement Funds will accrue at a rate of 6% per annum commencing on the 31st day afler the

funds were due.

D Without waiving any other rights that the FDIC-R may have, in the event that the
Settlement Funds, including all accrued interest as may be applicable, are not received by the
dates specified in Section | of this Agreement, then the FDIC-R shall have the right, in its sole
discretion, to enforce this Agreement, and Acorn shall be responsible for the sum of One
Hundred Thousand Dollars ($100,000), and all fees, including attorney fees, incurred by the
FDIC-R in enforcing the Agreement. The Parties further acknowledge and consent to the
jurisdiction of Magistrate Judge Azrack for enforcement of this Agresment in connection with

her continuing role overseeing settlement negotiations related © The Litigation.
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Section 3. Acorn’s Agreement to Cooperate.

Acorn further agrees to cooperate fully with the FDIC-R in the ongoing Litigation and
any future lifigation or other proceedings related to the persons, entities, and events involved in
the Litigation, including, if necessary, testifying regarding the persons, entities, and events

involved in the Litigation.
Section 4. Stipulations and Dismissals.

Upon execution of this Agreement by each of the undersigned Parties, the FDIC-R shall
dismiss with prejudice all of its claims in the Litigation apainst Acorn, and those claims related
to the loans identified in the release at Section 5A below. A stipulation of dismissal with
prejudice as to these claims shall be prepared by the FDIC-R and executed by Acorn within 30

days after receipt of this seitlement agreement by the FDIC-R from Acomn.

Section 5. Mutual Releases.

A, Release of Acorn by the FDIC-R.

Effective upon receipt of the swom statement specified in Section 1 abave, the FDIC-R
hershy releases and dischacges Acom, its insurers, representatives, successors, assigns and
attorneys, from any and all claims, demands, obligations, damages, actions, causes of action,

direct or indirect, in law or in equity, belonging to the FDIC-R that anse from or relate 1o The

{ itigation, that arise from or relate {o the loan for borrowerl — ] b, for the (D)(4),(b)
(6)

®)
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B. Releage of the PDIC-R by Acorn.

Effective simuhtaneously with the release in Section 5A above, Acorn, on its own behalf,
and on behalf of its msurers, representatives, successors, assigns, and attorneys hereby releases
and discharges the FDIC-R from any and all claims, demands, obligations, damages, actions,
causes of action, direct or indirect, in law or in equity, that arise from or relate to the Litigation,

the Royal Loan or the Smulowitz Loan.

C. Express Reservation of Releases By The FDIC-R,

1. Notwithstanding any other provision, by this Agreement, the FDIC-R does not
release and expressly preserves fully and to the same extent ag if the Agreement had not been

executed, any rights, claims or causes of action:

i Against any other party in the Litigation not expressly released by this

Agreement; and
it Which are not expressly released in Section 54, abave.

2. Notwithstanding any other provision of this Agreement, nothing herein fimits,
waives, releases, diminishes or compromises the jurisdiction and authority of the Federal Deposit
Insurance Corporation in the exercise of its supervisory or regulatory authority to institute
administrative enforcement or other proceedings seeking removal, prohibition, civil penalties,
restitution or other relief it is authotized to seek pursuant to its supervisory or regulatory
authority against any person, or which may arise by operation of Jaw, rule, or regulation,

3 Notwithstanding any other provision of this Agreement, this Agreement does not
waive any claims which could be brought by the United States through the Department of Justice

or the Linited States Attorney’s Office for any federal judicial district. Tn addition, the FDIC-R
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specifically teserves the right to seek court ordered restitution pursuant 1o the relevant provigions

of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., if appropriate.
Section 6. Representations and Acknowledgments

Al No Admission of Liability. The undersigned Parties each acknowledge and agree

that the matters set forth in this Agreement constitute a settlement and compromise of disputed
claims and that this Agreement is not an admission or evidence of any liability of any of them

regarding any claim,

B. Execution in Counterparts. This Agreement may be exccuted in counterparts by

one or more of the Parties named herein and all such counterparts when so executed shall
together constitute the final Agreement, as if one document had been signed by all Parties hereto;
and each such counterpart, upon execution and delivery, shall be deemed a complete original,
binding the Party or Parties subscribed thereto upon the execution by all Parties to this

Agreement,

C Binding Effect. Bach of the undersigned persons represents and warrants that
they are a Party hereto or are authorized to sign this Agreement on behalf of a Party, and that
they have the full power and authority to bind such Party to each and every provision of this
Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, administrators, representatives, SUCCEssOTs, assigns

and attorneys,

D, Specific Representations, Warranties and Disclaimer.  Acom acknowledges that

in determining to settle the claims released herein, the FDIC-R reasonably and justifiably relied
upon the accuracy of financial information provided by Acom. If Acorn misrepresented the

nature or amount of, any interest, legal, equitable, or beneficial, in any asset, Acorn agrees to
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cooperate tully with the FDIC-R fo transfer its interest in the asset to the FDIC-R and to s gn any
and all documents necessary to transfer its interest in the asset to the FDIC-R.  Moreover, if
Acom has intentionally failed to disclose or materially misstated any interest, legal, equitable, or
beneficial, in any asset, the FDIC-R in its sole discretion, may exercise one or more or all of the
following remedies: (a) the FDIC-R may declare the release granted to Acom as null and void;
(b} the FDIC-R may sue Acorn for damages, an mjunction, and specific performance for the
breach of this Agreement; and {c) the FDIC-R may seek to vacate any dismissal order and
reinstate the FDIC-R’s claims against Acorn. Acom agrees that if it has intentionally failed to
disclose, or materially misrepresented the nature or amount of, any interest, legal, equitable, or
beneficial, in any asset, Acorn consents to the reinstatement of FDIC-R’s claims and waives any

statute of limitations defense that would bar any of the FDIC-R’s claims against it

E. Choice of Law. This Agreement shall be interpreted, construed and enforced

according to applicable federal law, or in its absence, the laws of the State of New York,

F. Entire Agreement and Amendments. This Agreement along with the Affidavit of

Confession of Judgment described in Section 2 constitute the entire agrecment and understanding
between and among the undersigned Parties concerning the métters set forth herein. This
Agreement may not be amended or modified except by another written instrument signed by the

parties 1o be bound thereby, or by their respective authorized atiorneys or other representatives.

G. Advice of Counsel. Hach Party hereby acknowledges that it has consulted with

and obtained the advice of counsel prior to exceuting this Agreement, and that this Agreement

has been explained to that Party by his or her counsel,

IN WITNESS WHEREQF, the Parties herefo have caused this Agreement to be exesuted

by each of them or their duly authorized representative on the dates heteinafier subseribed.
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Federal Deposit Insurance Corporation, as
Receiver for AmTrust Banl}/

e

| QIS
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF QUEENS

X
FEDERAL DEPOSIT INSURANCE CORPORATION  :  Index No.
AS RECEIVER EOR AMTRUST BANK, :

Plaintift,
- againgt -
ACORN FUNDING GROUP, INC. . AFFIDAVIT OF
. CONFESSION
Defendant. . OF JUDGMENT

STATE OFNEW YORK )
Jss.
COUNTY OF QUEENS )
1, William Korman, being duly sworn, state:

i { am the [president/CEO/Controlling Member] and the owner of %ofthe

outstanding shares of stock of Acorn Funding Group, Inc. ("Acorn™),

2 I reside-af

3. . As [the president, CEO, and sole shareholder of Acorn], § have authority to enter
into agreements on behalf of Acomn.

4. Acomn is a defendant named in the case of Federal Deposit Insurance Corporation
as Receiver for AmTrust Bank v. Pankaj Malik, ef ol in the United States District Court for the
Eastern District of New York, case number 09-cv-4803 (the "Malik Litigation”).

5. Acorn entered into Settlement Agreement and Mutual Release dated May __,

2012 with the Federal Deposit Insurance Corporation as Receiver for AmTrust Bank {the "FDIC-
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R"), the plaintiff in the Malik Litigation, to resolve all pending claims between me and the
FDIC-R in the Malik Litigation,

6. Pursuant to the Settlement Agreement and Mutua! Release, Acorn is obligated to
make payments to the FDIC-R wtaiirig £17,000.00, as follows: $5,000.00 no later than June _,
2012, and $12,000.00 no later than December 31, 2012. In the event that Acom should default
on any payment as such payment becomes due, Acorn shall be responsible to the FDIC-R for the
amount of One Hundred Thousand Dollars ($100,000) less any payments already made.

7. I hereby confess judgment on behalf of Acorn putsuant to CPLR 3218 in favor of
the FDIC-R in the amount of Ong Hundred Thousand Dollars ($100,600) less any amount
alteady paid 1o the FDIC-R as set forth in Paragraph § and authorize the FDIC-R to enter
judgment for that amount against me in the event that I should default on any payment under the
terms outlined in Paragraph 5.

8. No part of this obligation has been paid, although payment has been demanded.

Q. This confession of judgment is for an obligation due or to become due to the

FDIC-R arising from and out of the Settlement Agreement and Mutual Release.

Acorn Funding Group, Inc. /
By: (0)(®)

its: 5. M}

Date: é//.ﬁ’/;ﬁfw

Sworn to before me this
day of May, 2012

Notary Pablic

11812616
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This Settlement Agreement and Mutual Releases (“Agreement”) wre made this
day of 2012 by, between and among the following undersigned Parties: the
Plaintiff, .Feéerai Deposit Insurance Corporation, in its capacity as receiver for AmTrust Bank
CFDIC-R™ and the Defendant NMR Advantage Abstract, Lid, ("NMR™), parties in a case
captioned FDIC as Receiver for AmTrust Bank v. Malik, et al, Case No: 1:09-CV-(4805

(ED.N.Y.) (“The Litigation™).

RECITALS

WHEREAS, In November, 2009, AmTrust Bank (“AmTrust”) initiated The Litigation
against its closing attorney Pankaj Malik, and Malik & Associates, P.C. {ihe Malik Defendants™)
several of it mortgage brokers, and other individuals and entities alleged to be involved in the
erigination of mortgages using improper flip transactions and straw buvers, including claims
against NMR related to the issvance of title insurance and title commitiments for such mortgages

and the failure (o file mortgages and deeds;

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrift
Supervision and, pursuant fo 12 U.8.C. § 1821{¢), the Federal Deposit Insurance Corporation
was appointed receiver. In accordance with 12 U.5.C. § 18214d), the FDIC-R succeeded to all
rights, titles, powers, and privileges of the Bank, including those with respect 0 ifs assets and all
of the Bank’s claims, demands, and causes of action, including those claims asserted in The
Litigation;

WHEREAS, NMR has denied the allegations asserted against it for breach of contract,

breach of fiduciary duty, and negligence; and

Revised Settlement Agresoaent for FDIC 4.23.12:389028 4 1
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WHEREAS, without any admission of Hability by any of the undersigned Parties, the
Parties deem it to be in their respective best interests to end their disputes anising out of and
related to The Litigation, and avoid further costs and risks associated with The Litigation and

enter into this Agreement.

NOW, THEREFORE, in consideration of the promises, undertakings and releases stated
herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties

agree, each with each other, as follows:

Section 1: Payment to the FDIC-R.

A, As an essential covenant and condition 10 this Agreement, Chartis Insurance, Inc.
as insurer for NMR agrees 1o pay the FDIC-R the sum of Two-Hundred Fifty Thousand Dollars
($250,000,00) (the “Settlement Funds™) to be paid within 60 days of the date of this Agreement

on behalf of NMR. The Settlement Funds shall be made payable to FDIC as Receiver for

AmTrust Bank, account. numberl .................................... . |8I§d sent to counsel for FDIC-R at P.O. Box

971774, Dallas, Texas 75397-1774; or, for overnight delivery to: JPMorgan Chase {TX1-0006),
Attn:  FDIC Receivership Lock Box #971774, 14800 Prye Road, 2nd Floor, Fort Worth, Texas

76155, The Parties further agree that the Settlernent Funds shall be allocated to the losses

(b)(6)

sustained by the FDIC-R for the can for the property located at

B. Without waiving any other rights that FDIC-R may have, io the event that the
Settlement Funds, including all accrued interest as may be applicable, are not paid to the FDIC-R
by NMR in the respective amounis described above, and within 60 days of the execution of this

Agreement, then the FDIC-R shall have the right to enforce this Agreement before Magistrate

Revised Settlement Agreement for FDIC 4.23.12:389028 42
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Judge Azrack in connection with her confinuing role in the settlement of this matter in

connection with The Litigation.

A, As an essential covenant and condition to this Agreement, NMR agrees to make

available a OQI})OI‘&%& Iﬁ?menmﬁve, kﬁOWEeégeabia about the| 1 Foan-and-to- P rAvVigE g ( b)(e)

swommn statement o the FDIC-R reganding the persons, entities, and events involved in that

fransaction and The Litigation,

B. NMR further agrees fo cooperate fully with the FDIC-R in the ongoing Litigation
and any future litigation related to the persons, entities, and events involved in The Litigation,
mchuding, if necessary, testifying regarding the persons, entities, and events involved in The
Litigation.

C. FDIC R agrees not o cooperate with or assist the Malik Defendants in any
manner to pursue indemnification or other c¢laims pending or asserted in the Litigation against

NMR, its agents, principals, or employees..

Section 3: Stipulations and Dismissals.

Upon execution of this Agreement by each of the undersigned Parties and upon receipt of
the Settlement Funds by the FDIC-R in the amount specified in Section 1 above from NMR the
FDIC-R shall dismiss with prejudice all of its claims in the Litigation against NMR. A
stipulation of dismigsal with prejudice as to these claims shall be prepared by the FDIC-R and
executed by NMR within 30 days after receipt of the Seitlement Funds by the FDIC-R from

NMR.
Section 4; Mutual Releases.

Revised Settlement Agreement for FDIC 4.23,12:380(28 43
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A. Release of NMR by the FRIC-R.

Effective upon payment of the Settlement Funds in the amount specified in Section 1
above, the FDIC-R herehy releases and discharges NMR, its agents, employees, insurers,
representatives, successors, assigns and attorneys, and Chartis Insurance Inc., from any and ali
claims, demands, obligations, damages, actions, causes of action, direct or indirect, in law orin
equity, belonging to the FDIC-R that: (i) were asserted in The Litigation; or (i} arise out of any

loan for which the Malik Defendants served as a closing attorney for AmTrust Bank.

B. Release of the FDIC-R by NMR.

Effective simultaneously with the release in Section 3A above, NMR on its own behalf,
and on behalf of its insurers, representatives, successors, assigns and attorneys hereby releases
and discharges the FDIC-R from any and all claims, demands, obligations, damages, actions,
causes of action, direct or indirect, in law or in equity, that arise from or relate to the Litigation,

including but not limited to any rights of subrogation.

1. Notwithstanding any other provision, by this Agreement, the FDIC-R does not
release and expressly preserves fully and to the same extent as if the Agreement had not been
executed, any rights, claims or causes of action;

i, Against any other party in the Litigation not expressly released by this

Agreement; and

il. Which are not expressly released in Section 44, above.

Al No Admission of Liability. The undersigned Parties each ackanowledge and agree

Revised Settlement Agreement for FDIC 4,23,12:380028 4 4
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that the matters set Torth in this Agreement constitute a settlement and compromise of disputed
claims not previously defined and that this Agreement is not an admission or evidence of any

liability of any of them regarding any claim.

ion in Counterparts. This Agreement may be executed in counterparts by

one or more of the Parties named herein and all such counterparts when so executed shall
together constitute the final Agreement, as if one document had been signed by all Parties hereto;
and each such counterpart, upon execution and delivery, shall be deemed 2 complete original,
binding the Party or Parties subscribed thereto upon the execution by sll Parties to this
Agreement,

C. Binding Effect. Fach of the undersigned person represents and warrants that they
are o Party herete or are authorized to sign this Agreement on behalf of a Party, and that they
have the full power and authority to bind such Party to each and every provision of thig
Agreement. This Agreement shall be binding vpon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, administrators, representatives, Successors, assigns,

insurers, and aftorneys.

f Law. This Agreement shall be interpreted, construed and enforced

according to applicable federal law, or in its absence, the laws of the State of New York,

E. Entire Agrecment and Amendments. This Agreement constitutes the entire

agreement and understanding between and among the undersigned Parties concerning the matters
sei forth herein. This Agreement may not be amended or modified except by another written
instrument signed by the parties to be bound thereby, or by their respective authorized :-:ittomeys

or other representatives.

Revised Settlement Agreement for FDIC 4.23.12:389028 4 §
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Advice of Counsel. Each Party hereby acknowledges that it has consulted with

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement

has been explained to that Party by his or her counsel.

IN WITNESS WHEREOQF, the Parties hereto have caused this Agreement to be executed

by each of them or their duly authorized representative on the dates hereinafter subscribed.

Federal Deposit Insuran

Corporation, as

ik

sk

NMR Advantage Abstract, Lide—o

By

- Revised Settlement Agreement for FDIC 4.23.12:380028 46
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SETTLEMENT AGREEMENT AND MUTUAL RELEASES
A of
This Seftlement Agreement and Mutual Releases ("Agreemnent”} is md% this /5" day

of May, 2012 by, between and among the following undersigned Parties: the Plaintiff, Federal
Deposit Insurance Corporation, in its capacity as receiver for AmTrust Bank ("FDIC-R"); and
the Defendant §I Morigage Company ("SI Mortgage”); both of whom are parties in a case
captioned FDIC, as Receiver for AmTrust Bank v. Pankej Malik, et af,, Case No: 09-cv-4805

(E.DN.Y.) ("The Litigation™.

RECITALS

WHEREAS, In November, 2009, AmTrust Bank initiated The Litigation against its
closing attorney Pankaj Malik, various mortgage brokers, and other individuals and entities
alleged to be involved in the origination of mortgages using improper flip transactions and straw
buyers, including claims against SI Mortgage for breach of contract related fo ome such
mortgage;

WHEREAS, on Decersber 4, 2009, AmTrust was closed by the Office of Thrift
Supervision and, pursuant to 12 U.S.C. § 1821(c), the Federal Deposit Insurance Corporation
was appointed receiver. In accordance with 12 US.C. § 1821(d), the FDIC-R succeeded to all
rights, titles, powers, and privileges of the Bank, including those with respect to its agsets and all
of the Bank’s claims, demands, and causes of action, including those claims asserted in The
Litigation; and

WHEREAS, 81 Mortgage has denied the allegations asserted against it for breach of

contract;
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WHEREAS, SI Mortgage has provided the FDIC-R with a sworn affidevit and other

financial materials to demonstrate that it has limited means from which to pay a judgment;

WHERFEAS, the FDIC-R has relied upon the accuracy of the information provided by S1
Mortgage regarding its financial condition as a material condition for entering this Settlement
Agreement; and

WHEREAS, without any admission of liability by any of the undersigned Parties, the
Parties deem it to be in their respective best interests to end their disputes arising out of and
related to The Litigation, and avoid further costs and risks associated with The Litigation and

enter into this Agreement.

NOW, THEREFORE, i consideration of the promises, undertakings and releases stated
hersin, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties

agree, each with cach other, as follows:

Section 1. Payment to the FDIC-R.

A As an essential covenant and condition to this Agreement, ST Mortgage has
agreed to pay the FDIC-R the sum of Two Hundred Thousand Dollars ($200,000.00) (the

“Sgttlement Funds™).

B. Following the execution of the Agreement, SI Mortgage shall deliver the payment
of the Settlernent Funds to the FDIC-R by direct wire transfer into an account designated by
FDIC-R or by certified or cashier’s check drawn upon a depository institution acceptable to

FDIC-R according to the schedule in Section 1. C., infra, below.

C. Beginning on October 1, 2012, on the first day of each quarter thereafter (January

t, April 1, July | and October 1), SI Mortgage shall make installment payments of Twelve
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Thousand Five Hundred Dollars ($12,500.00) of the Settlement Funds to the FDIC-R by direct
wire transfer into an.account designated by FDIC-R ot by certified or cashier’s check drawn
upon a depository institution acceptable to EDIC-R, provided, however, thatas long as a
payment of at least $5,000 is made during a quarter, and further provided that as long as at the
end of sach successive one-year period ending on October 1, 8.1 Mortgage has made payments
of at least $50,000 per year for four successive years, S.1. Mortgage shall not be in default of its
payment obligations pursuant to this Agreement. SI Mortgage shall make payments of not less

than $50,000 annusily, paid over four years, until the entire Settlement Funds have been paid.

Section 2. Confession of Judoment.

A Asanadditional essential covenant and condition to this Agreement, SI Mortgage
has agreed to execute and deliver to the FDIC-R an Affidavit of Confession of Judgment, in the
form of the Cognovit Note attached, confessing judgment in the FDIC-R's favor for the sum of

Five Hundred Ten Thousand Dollars (8510,000.00).

B. In the event that SI Mortgage fails to make any of the payments described in
Section 1 above by the applicable deadlines, SI Mortgage shall be in default of this Agresment
and the FDIC-R shall have the right to obtain a Confession of Judgment against SI Mortgage in
order to recover the amount of Five Hundred Ten Thousand Dolars, less any Settiement Funds

already paid to the FDIC-R.

. If the Setitement Funds, or any portion thereof, arg not received by the FDIC-R
within the deadlines stated in Section 1 of the Agrecment, interest upon any unpaid pertion of the
Settlement Funds will acerue at a rate of 6% per annum commencing on the 31st day after the

funds were due.
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D. Without waiving any other rights that the FIC-R may have, in the event that the
Settlement Funds, including all acerued interest as may be applicable, are not received by the
dates specified in Section 1 of this Agreement, then the FDIC-R shall have the right, in it sole
discretion, 1o enforce this Agreement, and ST Mortgage shall be responsible for the sum of Five
Hundred Ten Thousand Dellars ($510,000), and all fees, including attorney fees, incurred by the
FDIC-R in enforcing the Agreement. The Parties further acknowledge and consent to the
jurisdiction of Magisirate Judge Azrack for enforcerent of this Agreement in conpection with

her continuing role overseeing settlement negotiations related to The Litigation.

Section 3. Stpulations and Dismissals,

Upon execution of this Agreement by each of the undersigned Parties, the FDIC-R ghall
dismiss with prejudice all of its claims in the Litigation against SI Mortgage. The FDIC-R shall
prepare and execute a stipulation of dismissal with prejudice as to these claims within 30 days
afier receipt of the inftial payment of the Settlement Funds by SI Mortgage.

Section 4. Mutual Releases.

A Release of SI Mortgage by the FDIC-R.

Fffective upon receipt of the initial payment of Settlement Funds specified in Section 1
above, the FDIC-R herehy releases and discharges SI Mortgage, its insurers, representatives,
successors, assigns and attorneys, from any and all claims, demands, obiiéatiens, damages,
actions, canses of action, direct or indirect, in law or in equity, belonging to the FDIC-R that

arise from or relate to The Litigation.
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B. Release of the FDIC-R by 81 Mortgage.

Fffective simultaneously with the release in Section 5A above, 8] Mortgage, on its own
behalf, and on behalf of its insurers, representatives, successors, assigns, and attorneys hereby
releases and discharges the FDIC-R from any and all claims, demands, obligations, damages,
actions, causes of action, direct or indirect, in law or in equity, that arise from or relate fo the
Litigation.

. Express Reservation of Releases By The FDIC-R.

1. Notwithstanding any other provision, by this Agreement, the FDIC-R does not
release and expressly preserves fully and to the same extent as if the Agreement had not been

executed, any rights, claims or canses of action:

i Against any other party in the Litigation not expressly released by this

Agreement; and
ii. Which are not expressly released in Section 5A, above.

2. Notwithstanding any other provision of this Agreement, nothing herein limits,
waives, releases, diminishes or comptomises the jurisdiction and authority of the Federal Deposit
Insurance Corporation in the exercise of its supervisory or regulatory authority to institute
administrative enforcement or other proceedings secking removal, prohibition, civil penaliies,
restitution or other relief it is authorized to seek pursuant o its supervisory or regulatory
authority against any person, or which may arise by operation of law, rule, or regulation.

3. Notwithstanding any other provision of this Agreement, this Agreement does not
waive any claims which could be brought by the Usnited States through the Department of Justice

ar the United States Atforney’s Office for any federal judicial district. In addition, the FDIC-R
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specifically reserves the right to seek court ordered restitution pursuant 1o the relevant provisions
of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., if appropriate.

Section 5. Representations and Acknowledgments

A.  No Admission of Liability. The undersigned Parties each acknowledge and agree
that the roatters set forth in this Agreement constitute a settlement and comproniise of disputed
claims and that this Agreement is not an admission or evidence of any liability of any of them

regarding any claim.

B. Execution in Counterparts.  This Agreement may be executed in counterparts by
one or more of the Parties named herein and all such counterparts when so executed shall
together constitute the final Agreement, as if one document had been signed by all Parties hereto;
and each such cozjme;paxt, upon execution and delivery, shall be deemned a complete origimal,

binding the Party or Parties subscribed thereto upon the execution by all Parties to this

Agreement.

C. Binding Fffect. Each of the undersigned persons represents and warrants that
they are a Party hercto or are authorized to sign this Agreement on behalf of a Party, and that
they have the full power and authority to bind such Party to each and every provision of this
Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, administrators, representatives, successors, assigns

and atdorneys.

. Spectfic Representations,  Warragties  and  Disclaimer, St Morigage

acknowledges that in determining to settle the claims released herein, the FDIC-R reasonably
and justifiably relied upon the accuracy of financial information provided by SI Mortgage. £ 8]

Mortgage failed to disclose, or misrepresented the nature or amount of, any inferest, legal,
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equitable, or beneficial, in any asset, SI Mortgage agrees to cooperate fully with the FDIC-R to
transfer its interest in the asset to the FDIC-R and to sign any and all documents necegsary to
transfer its interest in the asset to the FDIC-R. Moreover, if SI Mortgage has intentionally failed
to disclose or materially misstated any interest, legal, equitable, or beneficial, in any asset, the
FDIC-R in ifs sole discretion, may exercise one or more or all of the foﬁawing remedies: {a) the
FDIC-R may declare the release granted to S1 Mortgage as null and void; (b) the FDIC-R may
sue SI Mortgage for damages, an injunction, and specific performance for the breach of this
Agreement; and (¢) the FDIC-R may seek to vacate any dismissal order and reinsiate the FDIC-
R’s claims against ST Mortgage. SI Mortgage agrees that if it has intentionally failed to disclose,
or materially misrepregented the nature or amount of, any interest, legal, squitable, or beneficial,
in any asset, SI Mortgage consents to the reinstatement of FDIC-R's claims and waives any

statute of limitations defense that would bar any of the FDIC-R’s claims against it.

E. Cholce of Law. This Agreement shall be interpreted, construed and enforced

according to applicable federal law, or in its absence, the laws of the State of New York.

F. Entire Agreement and Amendments. This Agreement along with the Affidavit of
Confession of Judgment described in Section 2 constitute the entire agreement and vnderstanding
between and among the undersigned Parties concerning the matters set forth herein.  This
Agreement may pot be amended or modified except by another written instrument signed by the

paities to be bound thereby, or by their respective authorized atlorneys or other representatives.

G. Advice of Counsel. Each Party hereby acknowledges that it has consulted with
and obtained the advice of counsel prior 1o executing this Agreement, and that this Agreement

has been explained 10 that Party by his or her counsel.
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed

by gach of them or their duly authorized representative on the dates hereinafter subscribed.

Federal Deposit Tnsurance Corporation, a3
Receiver for AmTrust Bank

(b)(6)

SI Mortgage Company.

Date Atie, ¥, 2043~
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COGNOVIT NOTE

S1 Mortgage Company ("SI Mortgage™), the undersigned, of 51650 Oro Road, Shelby
Township, Michigan, 48315, hereby promises to pay to the order of the Federal Deposit
Insurance Corporation in its capacity as receiver for AmTrust Bank ("FDIC-R"), the sum of Five
Hundred Ten Thousand Dollars (3510,000.00) as provided by the Seftlement Agreement and
Mutual Releases (“Settlement Agreement”™) executed by SI Mortgage and FDIC-R and dated
Jne 39,2012,

In the event that ST Mortgage fails to make any payment as required by the Seitlement
Agreement, 81 Mortgage hereby authorizes any attorney at law to appear in any court of record
in the United States, to waive the issuing and service of process, and to confess a judgment
against 8T Mortgage for Five Huadred Ten Thousand Dollars ($510,000.003, less any amount
that SI Mortgage has already paid to FDIC-R pursuant to the Settlement Agreement, plus costs
and attorney fees. SI Morigage hereby gives ifs attorney Tull power and authority to perform
gvery act necessary to exercise this power and to secure the entry of judginent against 81
Mortgage. SI Mortgage acknowledges that, by signing this Cognovit Note, it is giving up its

right to notice and a court trial prior to the entry of a court judgment against it on this obligation.

Dated: Aug .8, 200, at SHeeay Towalsye? ML

¥

ST MORTGAGE COMPANY
(0) (6) EpTeeY Canphe
56 e

By |

Title: (\s e am b

Page 1 of 1
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ement Agreement and Mutual Releases (“Agresmeit”} are made this _/ ﬁv&

Thi
day of j 2012 by, between and among the following undersigned Parties: the

Plaintiff, Federd Deposit Insurance Corporstion, solely in its limited capacity as receiver for

A

AmTrost Bank (“FDICWR™) {which does not include the Federal Deposit zzzswance Corporation,
generally or in any other capacity, nor does it ma‘mdﬁ agencies and depariments of the Uniled
States governmert, including without fajtation, the United States Department of Justice) and the
Pefendants Pankaj Malil (“Malik”) and Malik & Associates, P.C. (“Malik Firm"} {collectively,
the *Malik Defendants™), parties in a case captioned FDIC as Recelver jor AmTrust Bank v.
. Mualik et al., CaseNo: 1:08-LV-04805 in the United States Bistrict Court for ﬁze Eastern District

of New York {(“The Litigation™).

RECITALS

WHEREAS, In November, 2009, AmTmst Baﬁk {(“AnmTrust™) itiated The Litigation
againgt the Malik Defendants, several of its mortgage brokers, and other individuals and entities
alleged o be fnvolved in a purported morigage fraud scheme concerning fwenty-six {(26) loang
inchuding claims for legal malpractice, breach of fiduciary duty and conversion against the Malik

Defendants arising from their actions as closing atiorney for AmTrust;

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrift
Supervision and, pursuant to 12 US.C. § 1821(0), the Federal Deposit Insurance Corporation
was appointed receiver. In accordance with 12 U8.C. § 18214d), the FDIC-R succeeded fo all
rights, fitles, powers, and privileges of AmTrast, including those with respect 1o its assets and all
of AmTrast's claims, demands, and causes of action, including those claims asserted in The

Litigation;
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WHEREAS, the Malik Defendants have denied the allegations asserted against them for
legal malpractice, breach of fiduciary duty, and conversion;

WIHEREAS, the Malik Defendants have provided the FDIC-R with sworn affidavits sl
other financial materials fo demonstrate that they have limited means from which 10 pay 2
judgment;

WHEREAS, the FDIC-R has relied upon the accuracy of the information provided by the
Malik Defendants regarding their financial condition as a material condition for entering this
Serflement Agreement; and

WHEREAS, without any adwmission of Hability by any of the undersigned Parties, the
Parties deem it to be in their respective best interests to end thefr disputes srising out of and
related 1o The Litigation, and avoid further costs and risks associated with The Litisstion and
enter into this Agresment.

NOW, THEREFORE, in consideration of the promises, undertakings and releases stated
herein, the sufficiency of which consideration is hersby acknowledged, the undersigned Partios
agree as follows:

~Section 1. Payment fo the ¥FDIC-R.

Al As an essential covenant and condition to this Agreement, the Malik Defendants,

- who are defended in The Litigation throngh its professionsl Hability insurer, American

CGuarantes & Liability Insurance Company (“AGLIC”} under Policy No. --a.gpee:..

1o pay the FDIC-R the sum of One Million Fouwr Hundred Thousand Dollars ($1,400,000.00) (the
“Settlement Funds™) in complete and final setflement of the claims ssseried against the Malik

Defendands in The Litigation in consideration of this Agreement.

______ (b)(4)
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B. . Uponthe execution of an original, or origingls in counterpearts, of this Agreemennt
and a Joint Stipulation of Dismissal with Prejudice (“Stipulation of Dismissal™) by eath of the
undersigned Parties, but no later than 30 days afler the execution of both. this Agreement and the
Stipulation of Dismissal, the Malik Defendants shall deliver the Settlornent Funds to the FDIC-R
| by check drawn upon a depository instifution acceptable to FDIC-R. The FDIC-R and the Malik
Defendants shall defer from filing the Stipulation of Dismissal and agree not to file such gl

after the Malik Defendants have delivered the Settlement Funds to the FDIC-R.

C. Without walving any otber rights that FDIC-R may have, 1o the event that the
Settlement Funds, including all accrued interest as roay be applicable, are no. paid to the FDIC-R
by the Malik Defendants in the respective amounts described above, and within 30 days of the
execution of this Agreement, then the FDIC-R shail have the right, in its sole diseretion, prior to
the receipt of any delinguent payment by the Malik Defendants to declare this Agreement mull
and void, extend this Agreement for the period of time untl the FDIC-R receives all of the
Settlement Fands and/or enforce this Agreement. The Parties further acknowledge and cousent
fo the jurisdiction of Magistrate Judge Azack for enforcement of this Agresment i conpection

with her continuing role oversesiog setflement negotiations refated to The Litigation.

Upon execution of this Agreement by sach of the undersigned Parties, the FDIC-R shall
distiss with prejudice ail of s claims in The Lifigation against the Malik Defendants. A
Stipulation of Dismissel as to thess clainss shall be prepared and executed by the FDIC-R and the
Malik Defendants. Within thirty (30) days of the Malik Defendants’ receipt of the executed
Stipulation of Discontinuance of The Litigation with Prejudice, the Malik Defendants shall

deliver the Settlement Funds to the FDIC-R in the manner prescribed in Section 1B of this

3
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Agresment.  Thereafter, tae Malik Defendants shall file the Stipulation of Dismissal, provided
howsver, that the Malik Defendants shall defer from filing the Stipulation of Dismissal and agree

wot 1o file such unfl after the Malik Defendanis have delivered the Setflemernt Funds to the

FDIC-R.

Seetion 3: Mutual Releases.

Effective upon payment of the be’;ﬁamm Funds in the amount specified in Section 1
above, the FDIC-R hersby releases and discharges the Malik E)efendazﬁts, their ingurer, AGLIC,
representaiives, s*amceésozs, assigos and attcmeyé, from any and 81 claims, demands, obligations,
damages, actions, causes of astion, direct or indirect, {a Jew or in equity, belonging to the FDIC-

R that were asserted or could have been asserfed in The Litigation.

Effective simulaneousty with the release in Section 3A above, the Maizk Defendards on
their own behalf, and on behalf of their insurer, AGLIC, representatives, successors, assipns and
sttorneys hershy release and discharge the FDIC-R from any and all claims, demands,
obligetions, damages, actions, causes of action, direct or indirect, in law ~r in equity, that arise

from or relate to The Litigation, including but not limited fo any rights of subrogation.

. tion of Releases By The FDIC-R,

Express Resen

Notwithstanding avy other provision, by this Agreement, the FDIC-R does not release
and expressly preserves fully snd fo the same extent as if the Agreement had not been executed,
any rights, dlaims or causes of action agalsst any other party in the Litigation net expressly

released by this Agreement.
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A NoAdmission of Lia bﬁxg The wndersighed Parfies each acknowledge and agree
that the matters set forth ia this Agreement constitufe 2 settlement and compromise of disputed
clatms previously defined and that this &gfmcm is not an admission or evidence of any
Hability of sny of them regarding any claim.

B. Exccution in Comterparts. This Agreement may be exceuied in counterparts by
one o more of the Parties named herein and all such coumerparts when so executed shal
together constituie fhe final Agreement, as if one document had been signed by all Parties hereto;
and each snch counterparf, upon execution and delivery, shall be deemed a complete origingl,
binding the Pany or Parties subscribed thereto upon the excoution by all Parties o this

Agreement.

C. Binding Effect. Fach of the undersigned persons represents and warrants that
they are 8 Party hereto or are authorized to sign this Agreement on bé:hsif of a Party, and that
they have the full power and authority to hind such Party to cach and every provision of this
Agreement, This Agreement shall be binding upon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, sdminisirators, mpmsmtaﬁves,. successors, assipns
and stiomeys.

o igfions, Warparties and Disclaimer.  The Malik Defmdam_s

acknowledge that in determining o sottle the elaims released herein, the FDIC-R reasonably and
justifiably relied upon the accuracy of financial information provided by the Malik Defendants.
If the Malik Defendants irtentionally failed to disclose, or intentionally misrepresented the
nafure or amoust of, any imterssi, legal, ﬁ}qzziwh}e, or beneficial, in any asget, the Malik

Defeadants agree © cooperate fully with the FDIC-R to transfer their interest in the asset fo the
]
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FDIC-R and to sign any and all documents néeessary o transfor thelr inferest in the asset fo the
- FDIC-R. Moreover, if the Malik Defendants have intentionally failed to disclose or materially
missiated zny interest, legal, equitable, or beneficial, in any asset, the FDIC-R in its scle
discretion, may exercise oR¢ Of Mote of all of the following remedies: () the FDIC-R may

declare the release granted to the Malik Defendants as null and void; (b) e FDIC-R may sue
the Malik Defendants for damages, an injunciion, and specific performande for the breach of this
Agreement; and (o) the FDIC-R may seek to vacate any dismissal order and reinstate the PDIC
R's claims against the Malik Defendants. The Malik Defendants agree that if they have
intertionally failed to disclose, or intentionally materially misrepresented the nature or amount
of, any interest, legal, equitable, or beneficial, in any ssset, the Malik Defendants consent to the
reinstatement of FDIC-R's olaims and waives azzy' statute of limitations defense thar would bar

any of the FDIC-R’s claims against then,

aw. This Agreement shall be inferpreted, construed and enfowed

aceording to applicable fedets! law, or in its absence, the laws of the State of New York

F, Entire Agreement and Amends This Agreement congtitutes the entire

agreement and understanding between and among the undersipned Parties concerning the matters
set forth herein, This Agresment may not be amended or modified excent by another wriitten
instrument signed by the parties to be bound thersby, or by their respective authorized attorneys

- of other representatives.

wnsel. Each Party hereby acknowledges that it has consulted with
and obtained the advice of counsel prior to executing this Agreement, and that this Agreement

has been explained to that Party by his o her coungel.
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IN WITNESE WHEREQF, the Parties hereto have caused this Agreement 1 be eveonisd
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by each of them or their duly authorized representative on the dates hereinafier subseribed.

Fedoral Deposit Jusurance Coxporation, as
Recciverfor AmTrmst Bapk

Diate: 7/;'?/’””?%”

NETATS

e 2z

[

Mank@am P,

By
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

- _ X
FEDFRAL DEPOSIT INSURANCE CORPORATION
AS RECEIVER FOR AMTRUST BANE, - Case No.» (9-cv-4803
' {(KAM) (JMA)
Plaintiff,
-againgt- - STIPULATION OF
DISCONTINUANCE
WIT PREJUDICE
PANKAIMALIK, et dl,,
Defendants, X

IT IS HEREBY STIPULATED AND AGREED by and between the undersigned, the
parties and attorneys of record in the above-entitled action, that whereas no party is an infan,
incompetent person for whom & commitiee has been appointed, or conservatee, and no persen
not a party has interest in the subject matter of this action, the above-entitled action is hereby
discontinued with prejudice as against the Defendants PANKAJ MALIK and MALIK &
ASSOCIATES, P.C.

Dated: New York, New York

July 12, 2012

FURMAN KORNFELD & BRENNAN LLP  THOMPSONHINELLP

(b)(6)

By: By: .

A. Michael Furman, Esq. - William W, Jacobs, Esq.

Izabell Lemkhen, Esg. Attorney for Plaitify

Antorneys for Defendants 3960 Key Center

PANKAJ MALIK and MALIK & 127 Public Square

ASSQCIATES, P.C. Cleveland, OH 44114

51 Broadway, 267 Floor Tel: {216) 566-5533

NY, NY 10006

Tel: (212) 8674100

Fax: (21218674118

0@ . Fax (212080
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SETTLEMENT AGREEMENT ANDRELEASE

This Settlement Agreement and Release ("Agresment®) is made as of this 15 day of
September, 2011, by, between, and among the Federal Deposit Insurance Corporation as
Receiver for AmTrust Bank, Cleveland, Ohic ("FDIC-R®), and PrimeLending, a PlainsCapital
Company {“PrimeLending™) (FDIC-R and PrimeLending may cach be referred o herein as a
“Party™ and onllectively as the "Parties™).

WHEREAS:

Ui December 4, 2009, the Office of Thiifl Supsrvision closed AmTrust Bank, Cleveland,
Chio, previously known as Ohio Savings Bank (the "Bank”} and appointed the Federal Deposit
Insurance Corporation as its receiver. In accordance with 12 US.C. § 1821{d), the FDIC-R
succeeded to all rights, titles, powers, and privileges of the Bank, including those with respect to
its assels.

On or sbout July 26, 2010, FDIC-R initiated a lawsuit entitled Federal Deposit Insurance
Corporation as Recetver Jor AmTrust Bank, Ulevelund Okio v. Daniel Koern, an individudl, and
Primelending, a Plains Capitel Company, United States Digtrict Court Case Number CV10-
3328 ROGK {VBKx) (hereinafier, the "Action™). On or sbout May 12, 2011, the FDIC-R filed the
Fust Amended Complgint in the Action, which ssserted & claim for relief for breach of contract
against Primelending.

in the Action, FDIC-R alleged that Primelending and the Bank entered into a Magter
Correspondent Loan Purchase Agrecment dated May 8, 2007 {the "Contract™).

In the Action, FDIC-R further alieged that, pursuant to the terms of the Contract,

PrimeLending delivered to the Bank the following residential mortgage Joans: a mortgage loan

e . iﬁ ﬁ} o p?‘iﬂ Cip&i amount Gf $§g{}ﬁgg{} (‘{Z"i sl mmnjwmwasm ........................................................

EoEres 19830 1 N
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by 4 éﬁ@é {'}fimﬁi m@?ﬁe& agagnsz {hﬁ ?’@3; g{aw ;i}{ia{ﬁé ad 0000 pﬁw;&{:% ...............................................

............................................................ mé--%we---maﬁgag@ém-w-- in the ??‘%mif}@i amounis of $54 5@{}{} and §§3éz‘;{}{}

{fcollectively, the Loan”} which were secured by deeds of trust recorded against the real

........................................................... §m§m§r§mme{§% ?GB’} ona, {*: A

In the Action, FDIC-R ssserted that, pursvant to the Confract, Primelending wag

obligated to indemnify FDIC-R for certain deficiencies relating to the

G e a1

Primelending denies the cause of action alleged against it in the Action.

To avoid the expense and uncentainty of continued hitigation, the Parties desire fo ontsr
indo this Agreement.

NOW, THEREFORE, in consideration of the propuses, undertakings, payments, and

releases stated herain, the safficiency of which consideration 1s hereby acknowledged, the

undersigned Parties agree, cach with the other, as follows:

SECTION It Payment to FDIC-R,

A, As an essential covenant and condition 1o this Agreement, on or before
September 19, 2011, PrimeLending shall pay 1o the FDIC-R the total sum of Four Hundred
Seventy Five Thousand Dollars and nofcents (3473,000.00) {the “Settlement Payment™).

The Settlement Payment shall be made by wire iransfer made payable to "Morigage Recovery

b)4)

Law Group Client Trust Acconnt,” Account Number,

............................................................................. R&{ﬁw{m: ?ﬁm&zﬁ?}éi?}g Sg{{;w}wﬁ‘

B I the FDIC-R does not receive the Seitloment Pavment in full on or before the date

determined by subparagraph A above ("Settlernent Payment Due Date™), interest shall acorue at
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the rate of §% per annum, until the date of fUll payment. In addition, 1f the FDIC-R does not

receive the Seitlement Payment in full on or befors the Seittement Payment Dus Date, the FDIC-

R, in its sole discretion, shall have the right to.
i extend the period of time for payment, including interest aceruing from the
Settlement Payment Due Date through the date of payment at a rate calculated in

accordance with 26 U.8.C. § 6621{bj(3); and/or

2. enforce this Agreement and, in such event, Primelending agrees o
jurisdiction in Federal District Court in Ualifornia and fo pay all of the FDIO-R's
reasonable attomey's fees and costs expended in enforcing the terms of this Agreement;
andfor

3, declare this Agreernent pull and void, move 10 vacate any dismissal order,
to which Primelending agrees to consent, and re-institute the Action op the FDIC-R's

claims; andior

4, seek any other rehef available fo 1t in law or squily.

SECTION 1L Stiputation and Dismissal,

Al any time afler FDIC-R receives the fully-oxecuted Agreoment and full Settlament

Payment, plus any acorued interest iFapphicable, Primelending's counsel may instruct the FDIC.

R's counsel to file a Stipulation of Dismissal of the Action, with prejudics (the "Stipulation™),
with sach party to bear its own costs and attomeys’ fees. Upan receipt of such instruction from

Primelending's counsel, the FDIC-R’e counsel shall file the Stipulation within five {3) business

5 days.

At the request of PrimeLending, the FDNIC-R agrees to delay the filing of the Stipulation

FobuEt, 1985001 » e
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of Dismissal of the Action so as © allow Primebending time 1o subpoena thard parbies fr

deposition in the Action, including bul not hmited fo

.................................. ?r%m&mdingagrmfi}

the deadlines associated with the November 15, 2011 trial date. PrimeLending forther agrees

{5} business days notice. The FDUC-R agroes to provide o Primelending any non-privileged

........................................................... é@gam@ﬁ%spmmhy t ghg F};}{{Z”R in {:chc{i{}fi Wi{h Ih& ﬁe{ir}n‘

KECTHON 11 Releases,

are known or unknown, foreseen or unforeseen, patent or latent} which that Party may have

fosnor

RIBEHAS IORNE

#4543 and any other similar statute oy rule.

dhe

Each Party certifies that they have read and understood the following provisions of
California Civil Code §1542, which stales in pertinent part as follows:
A general release does not extend to claims which the creditor does
nol know or suspect to exist in his or her favor at the time of
exeeuting the release, which if known by him or her must have
materially affected his or her ssttlement with the deblor.
Each Party understands and acknowledges that the significance and consegquence of its

waiver of California Covit Code §1542 is that even if any Party should sventually suffer

take reasonable steps to subpoena any third parties for deposition ag s0on 38 possible in light of

that if such depositions are not completed in time for the FDICR fo avoid costs associated with
trial-related deadlines or court appearances, or if the court so instructs, the FDIC-R iz entitled to

file the Stipulation of Dismissal of the Action with prejudice afler providing Primelonding five

Each Party acknowiedges that this Agreement apphies to all ¢laims or causes of action for

all injuries, damages, or fosses of any type or nature {whether those injuries, damages, or Josses

Loan. Each Party hercby expressiv watves applicstion of California Civil Code
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.............................................................................. ;‘Om or

-------------- Loan, or any facty or clrcumstances related (o the

Loan, that Party will not be able 1o make any claim against the other

Party for those damages, injuries, or loss. Purthermore, cach Party scknowledges that ot
consciously intends these consequences even as to claims for damages that may exist as of the
date of this release but which that Party does not kaow exists, amd which, (Fknown, would
materially affect that Party's decipion fo execule this release, regardiess of whether that Party's
lack of knowledge ix the result of ignorance, oversight, error, negligence, or any other cause. |

A, The FDIC-R's Relesse.

Upon receipt of the Settlement Payment, plos any acerved mterest, and except a3
provided in PARAGRAPH TILC,, the FDIC-R, for Haelf and its erployees, suctessors, and
asgigns hereby releases and discharges PrimeLending and ifs respective employess, officers,
directors, representatives, beirs, exeontors, adminisirators, attorneys, sharcholders, affiliates
{including, but not limited to, PlainsCapital Bank and PlainsCapital Corporation), successors and
assigng, from any and all claims, demands, contracts, obligations, damages, actions, and canses

of action, direct or indirect, i Jaw or in equily (hereinaller, "Clatms”) ansing out of, or relating

b)(6
O t63, the

Effective simultancously with the release in PARAGRAPH [HL A shove, Primelending,
o behalf of itself and its rexpective employees, officers, direotors, representatives, heirs,
executors, administrators, attosmeys, shareholders, affiliates, successors and assigns, hereby

refeases and discharges the FRIU-R, and #ts employees, officess, direclors, representatives, heirs,

BEWEE ) -3~
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sxecutors, adminisirators, altorneys, shareholders, affilistes, successors and assigns, from any

{b)(6)

[ 8:-343--ﬁi---ﬁiaim&-aﬁsiag-e&%--ea---a?---méaﬁﬁg-- T { ozn and L.oan.

C. Excentions 1o Releage by FRIC-R,

Notwithsianding sny other provision of this Agreement, the FDHC-R does not release,

and expressly preserves fully and fo the same extent as if this Agreement had not been executed,

any claims or causes of action:

i, againgt Primelending arising out of any transsciions or loans not relating

Neanand ] Loan, incloding transactions or loans which arose out of any

other sxigting or failed financial institutions other than AmTrust Bank; and
2. which are not expressly released in PARAGRAPH JILA. above,
) Limitations on Release.
i Notwithstanding any other provision of this Agreement, this Agreement

does pot waive any claims which couald be brought by the United States through the Department

of Justice and/or the United States Attomey's Otfice for any federal judicial district. Should the
Department of Justice andior the Unites States Attormey bring such a claim, the FIJIC-R reserves
the right to seek court ordered restitulion pursuant to the relevant provisions of the Victim and
Witness Protection Act, 18 US.C § 3683, el sou., if appropriste, subject © offset by the
Settlement Payment deseribed in PARAGRAPH LA above.

2. This Agrsement is binding on the Federsl Deposit Insurance Corporation
iy it capacity a8 Receiver for AmTrust Bank, Cleveland, Ohio. Therefore, whers the
Federal Deposit Insurance Corporation is not acting in its capacity as Receiver for AmTrust
Bank, Cleveland, Ohio, nothing herein Bmits, waives, releases, diminishes or compromises the

jurisdiction and suthority of the Federal Depost Tnsurance Corporation,

Fe8RaT 1OESED o
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SECTION v lmvelvency.

A, Ingolvency,

PrimeLending warrante as to payments made by or on its bebalf that af the time of such
payment, it 18 not insolvent nor will the payment made by or on ils behalf render o insolvent
within the meaning and/or for the purposes of the United Sdates Bankruptey Code. This warranty
is made by Primel ending and not by s counsel.

B Preferonces,

In the event thai the FOIC-R s reguired to return any portion of the Seltlement Payment
due to 4 final order by 4 court that the transfer of the Settiomnent Payment or any portion therend
constituted & preforence, voldable preference, fravdulent transfer or similar transacton, thon, In
its sole digcretion, the FDIC-R may, without watver of any other rights it may have in law or
equity, pursue any of the rights and remedies set forth m PARAGRAPH LB, above, andfor
otherwise permiticd by law.

SECTION VI: Termination,

In the cvent the FDIC-R exercises its right to declare this Agreernent null and void as
provided herem in PARAGRAPH LB.3, then, for the purposes of any statute of limitations or
ofher ime-based defense o any of the claims of the FDIC-R, the parties 1o this Agreement shall
be deemed to have reverted to their respective status ag of 5:00 p.o. Bastern Time, August 25,
i

SECTION Vil: Notiees.

Any notices required bereunder shall be sent by registersd mail, first class, return receipt

reguested, and may also be sent by email, 10 the following:

1o the FOIC-R:

SORERS 1ES2 wFe
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Vanessa M. Widener
Anderson, MoPhalin & Commers LLF

444 8o

uth Flower 8

frest, 3ist Floor
My 1-2u]

&

Direct:
Main Phone:

313) 236-1613
{213} 688-0080

Main Fax; {2133 6227394

if to Primelending:

Robert Beall, Bsq.
Brian Farrell, Bsg.

Sheppard Mullin Richter & Hampton LLP
650 Tows Center Dr., 47 Floor

Costa Mesa, CA 92026

{p} (714} 313-5100

{f) {714) 513-58130

SECTION Vi Other Matters,
A No Admission of Laghility.

The undersigned Parties cach acknowiedpe and agres that the matters set forth in this
Agreement constitide the sertlement and compromise of disputed claims and defenses, that this
Agreement is not an admission or evidence of hability or infirmity by any of them regarding any
claimn or defense, and that the Agreement shall not be offered or received in evidenca by or
against any Party hereto, sxuept 1o snforee itz terms,

B, Bxecution in Counterparts.

This Agreement may be exceuied in counterparts by one or more of the Parties named
herem and all such comterparts when 3o executed shall fogether constitute the final Agreement,
as if one document had been signed by all Parties herelo; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, lbinéiz‘zg the Party or Parties

subscribed thereto upon the execution by all Parties to this Agrecment.

0858 18360 1 -§-
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€. Binding Effect.

All of the undersigned persons ropresent and warrant that they are a Party hereto or are
anthorized fo sign tis Agreement on behalf of the respective Party, and that they have the full
power and authority 1o bind such Party (o sach and every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administrators, representatives, emplovees, atlorneys, successors and
BESIENS.

D, Ealire Agresment.

This Agreement constilutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes any prior
agreements or understandings. No reprosentations, warranties or inducements have besnmade o

or relied on by any Party conceming this Agreement and its exbibits other than those contained

therein,

E. Amentdments,

This Agreement may pot be amended or modified, nor may any of its provisions be
walved, excepl i writing by the Party or Parties bound thereby, or by their respective authorized
attorney(s) or other reprasentative(s),

E Reasonable Cooperation,

i The undersigned Partizs agree to cooperate 1n good {aith 1o effeciuate gl
the terms and conditions of this Agreement, including doing, or causing thelr agents and
attorneys to do, whatever is roasonably necessary o offectuste the signing, delivery, execution,
filing, recording, and entry, of any documents necessary o perform the terms of this Agreement,

2 Further, Primelending agrees to cooperate fully with the FDIC.Rin

ST o tan t “‘g‘“
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connection with an action that is expressly required of Primelending under this Agreement,
Any such cooperation that involves any out of pockel costs iz subject to reasanable
reimbursement by the FDIC-R pursuant fo its intemal guidelines and policy for such
reimbursemsent, Such cooperation {if relating to an sclion expressly required of PrimeLending
under this Agreement) shail consist of:
a. producing all documents reguested by the FDIC-R, without the
necessity of subpoeng, as determined by the FDIC-R {o be relevant to the Bank;
b, making themselves available upon reguest by the FDIC-R &
reasonable times and places for interviews regarding facts relevant to the Bank;
g, appeanng fo testify, upon request by the FDIC-R on matters
related o the Bank, without the necessity of subpoena;
d. signmg truthful affidavits upon reguest by the FDIC-R, regarding
any matier relevant o the Bank
H. Choice of Law,
This Agreerment shall be interpreted, construed and enforced according to applicable

federal Taw, o in is sbsence, the internal laws of the State of California, without regard o jis

conflics of laws,
L Advice of Counsel.

Each Party boreby scknowledges that he o1 31t has consuled with and obtained the advice
of counsel prior o execuling this Agresment, and that this Agreement has been explaived 1o that

Party by Ins oy 15 onunssl

SRRAY 1HESAD ) ’”g {}“
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) Fitle and Canlions.

All section titles and captiong contained in this Agresment are for convenience only and
shall not affect the interpretation of this Agreement.

. Aunthorship/Constructinn,

This Agreement sets forth terms and agreements jointly negotiated by the Parties, Itis
expressly agroed that this Agreement shall not be consirued for or against any party by reason of

which party drafted it

ISIGNATURES ON FOLLOWING PAGE]

SUERAS. 1PESSL ¢ wi}e
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INCWITTNESS WHEREBOFE, the parties heveto have caused this Agreement to be exeouted

by each of them or their duly authorized representatives on the dales heremaller subsenbed.

Approved as o form and content

Fi?i{f as R&e&iver fer &m"i"rust

Primelending, a Plains Capltal
Company

Title: &«wzd

Dater

‘ G/el i

Approved as b forme
DATED: BSeptermber 17,

E‘;f" 2011

DATED: Septemmber |, 2011

APERES HRERG

By

Kame:

Title:

Diater

ANDERSON, McPHARLIN & CONNERS LLP

s ¢eusa H, Widener S
AtiorneVs Ror Plaintif Federal Deposit Insurance
Corporation 35 Receiver for AmTrast Bunk, Cleviand,

{3hio

SHEPPARD, MULLIN, RICHTER & HAMPTON
LLC

By

Rohert Beall
Attornoys for Defendant Primelending, s Plains Capial

Company

REN




FPIC a3 Receiver for AmTrust
Bank, Cleveland, Obio

By:
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N WITNESS WHERECF, the parties hereto have caused this Agresment to be executed

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

Primzicading, a Plains Capital
Company

Mama:

Tithe:

Bt

Approve az to form and content:
DATEL:: September |, 2011

DATED: Septerber I , 2011

Date: 4"”/4}

ANDFRSON, McPHARLIN & CONNERS LLP

By:

Vanessa H. Widener
Attorneys for Plaintiff Federal Deposit Insurance
Corporation as Receiver for AmiTrust Bank, Cieviané
Ohio

SHEPPARD MULLIN RICHTER BAMPTON LLC

obert Beall
Attorneys for Defendant Primelending, a Plains Capital

Company
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SETILEMENT AGREEMQN’.{ ANDMUTUAL RELEASES

This Settlement Agreemem and Mumai Releases (“Agreement”) is made this 10th day of
January, 2011 by, between and among the Federal Deposit Insurance Corporation, in its capacity
as receiver for AmTrust Bank (°F DEC»&R”}, Commonwealth Land Title Insurance Company
(*Commonwealth™), Ieon Title Agevcy LLC (*leon™) {Camfmnweaith and Icon, together, the
“Settling Defendants™}, and Jan Kidé‘fman, an individual., Each of FIDIC-R, fcon and
Commonwealth are parties in a case éapﬁoﬁed FD}’C -as Receiver for AmTrust Bank v. The

Mortgﬁg& Zowe Inc., et afx, Case Not 2:08-CV-03369 (EDN.Y ) ("The Litigation™).
RECTITALS

WHEREAS, in August 2008, AmTrust Baok (“AmTrust” or the “Bank”) commenced
The Litigation against numerous borrowers, its closing atforney Dean Reskakis, its mongage
broker The Mortgage Zone Inc., and other individuals and entities alleged to be involved in ;;he
originaﬁozi of mortgages using improper flip fransactions and étravé buyers, including claims
against Icon and Commonweaith related to the issuance of title insurance and title commutments
for such mortgages; and

WHERFEAS, on December 4, 2009, AmTrust was clogsed by the Office of Thnft
Supervision and, pursuant to 12 U.S5.C. § 1821{c), the Pederal Deposit Insurance Corporation
was appointed receiver. In acc@zdance with 12 U.S.C. § 1821(d), the FDIC-R succeeded to all
rights, titles, powers, and privileges of the Bank, including those with respect to its assets.
Among the assets to which the FDIC-R succeeded were any and all of the Bank’s claims,

demands, and causes of action, including those claims asserted in The Litigation; and

WHEREAS, Commeonwealth hays denied the allegations asserted against it for breach of

contract; and

HE 8267619v. 1 #01 1130088
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WHEREAS, Icon has denied the allegations asserted against it for breach of Aduciary

duty and for neglipence; and

WHEREAS, without any admission of Hability by any of the undersigned parties, the
parties deem it to be in their respective best interests to end their disputes arising out of and
related to The Litigation, avoid further costs and risks associated with The Litigation, and enter
into this Agreement.

NOW, THEREFORE, in consideration of the promises, undertakings and releases stated
herein, the sufficiency of which consideration is hereby acknowledged, the undersigned parties

agree, each with the other, as follows:

Section 1. Pavment to the FDIC-R.

A. As an essential covenant and condition to this Agreement, Icon has agreed to pay
the FDIC-R the sum of One Million Two Hundred Thousand Dollars ($1,200,000.00), and
Commonwealth has agreed to pay the FDIC-R the sum of Fifty Thousand Dollars {830,000.00)

(the “Settlement Funds”) within 30 days of the execution of the Agreement..

B. Within 30 days of the execution of the Agreement, the Settling Defendants shall
deliver their respective Settlement Funds, as detailed above, to the FDIC-R by direct wire
transfer into an account designated by FDIC-KR or by check trapsmitted pursuant to FDIC-R's
writien instructions. If the Settlement Funds, or any portion thereof, are nof received 'izy_ the
FDIC-R within 30 days of execution af the Agreement , interest upon any unpaid portion of the
Settlernent Funds will accrue at a rate of 6% per anoum commencing on the 31st day after

execution of the Agreemézzz through the date of full payment.

o]
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C Without waiving any other rights that FDIC-R may have, in the event that the
Setilement Funds, including all accrued interest a3 may be applicable, are not received by the
FDIC-R within 30 days of the execution of this Agreement, then the FDIC-R shall have the right,
in its sole discretion, to enforce this Agreement, and the defaulting party shall be responsible for
it portion of the Settlement Funds, and all fees, including attorney fees, incurred by the FDIC-R
in enforcing the agreement. The parties further acknowledge aﬁ{i consent to the jurisdiction of
Magistrate Judge Cott for enforcement of this Agreement in connection with g con‘zinuizzg role
in the settlement of this matler and of the litigation styled Executive Risk Indemnity Inc. v. Iron

Title Agency. LLC, Case No: 1110 CV 02483 (SDN.Y ).

Section 2. Stipulations and Dismissals.

Upon execution of this Agreement by each of the undersigned parties, and upon receipt
of the Setilement Funds by the FDIC-R i the amount specified in Section 1, the FDIC-R shall
dismiss with prejudice all of its claims in the Litigation against Commonwealth and Icon;
Commonwealth shall dismiss with prejudice all of its claims against the FDIC-R and Icon; and
fcon shall dismiss with prejudice all of 1ts claims against the FDIC-R and Cémmem&ealzhf A
sﬁp&iaﬁian of dismissal with prejudice as to these claims shall be prepared and executed by the
FDIC-R, Commonwealth, and Icon within 30 days after receipt of the Settlement Funds by the

FDIC-R, and filed with the court thereafter.

A.  Release of the Settling Defendants and Jan Kiderman by the FDIC-R,

Effective upon receipt of the Settlement Funds by the FDIC-R in the amount
specified tn Section 1, the FDIC-R. (the “Releasor™), hereby knowingly and voluntarily waives,

discharges and releases forever Icon and Cemmemveakh, incinding their related companies,

vy
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predecessors, successors, predecessor and successor entities, subsidiaries, affiliates, directors,
officers. employees, altorneys, insurers, agents and assigns., and Jan Kiderman individually, his
heirs, executors, administrators, representatives, attorneys, successors and assigns, .(C{}Ilectiveiy

the “Releasees”) from any and all actions, causes of action, suits, debts, dues, sum of money,
accounts, reckonings, bonds, bills, specialties, covenants, contracts, centrovexéiese agreements,
promises, variances, irespasses, damages, judgments, executions, claims and demands
whatsoever in law or equity, including attorneys fees®, disbursements, claims for sanctions and
rights of subrogation, which against the Releasees, the Releasor ever had, now has or hereinafter
can, shall or may have, for, upon, or by reason of any matter, cause or thing whatseever from the
beginning of the world o the daté hereof, limited to any and all claims solely related fo the
allegations and claims made by FDIC-R in The Litigation and arising out of the specific facts
and specific circumstances alleged in The Litigation,

B. Release of the FDIC-R by Seithing Defendants and Jan Kiderman.

Effective simultaneously with the release i Section 3A, each of the Settling Defendants
on its own behalf, and on behalf of cach of the Seitling Defendants” their related companies,
predeceéser and successor enfities, subsidiaries, affilistes, directors, e_fficars, employees,
sharcholders, owners, partoers, agents, insurers, repws&ntatives, agents, atiorneys, SUCCessors
and assigns, and J an Kiderman iﬁdit&éﬁ&li?, His beirs, executors, administrators, representatives,
attorneys, successors and assigns, (collectively, the “Releasors™), all hereby knowingly and
voluntarily waive, discharge and release forever the FIMC-R (the “Releasee™) from any and all
actions, causes of action, suits, debts, dues, sum of money, accounts, reckonings, bonds, bills,
specialties, covenants, éenﬁacts, controversies, agreements, promises, variances, (respasses,

damages, judgments, executions, claims and demands whatsoever in law or equity, including
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attorneys fees', disbursements, claims for sanctions and rights of subrogation, which against the |
Releasees, the Releasor ever had, now has or hereinafter can, shall or may have, for, upon, or by
reason of any matter, cause or thing whatsoever from the beginning of the world to the date
hereof, limited to any and all claims solely related 1o the allegations and claims made by the
FDIC-R in The Litigation and arising out of the specific facts and specific circumstances alleged

in the Litigation.

C. Release of Icon and Jan Kiderman by Commonweaith.

Effective simultaneously with the release granted in Section 3A, Commonwealth, its
insurers, representatives, agents, atforneys, successors and assigns (the “Releasor ) hereby
releases and discharges Icon; its insurers, representatives, agents, attorneys, successors and
assigns, Jan Kiderman ind_iviéuaﬂy, hjé heirs, executors, administrators, representatives,
attorneys, successors and assigns ('co.liectively, thé “Releasee”™), from any and all claims,
demands, obligations, damages, actions and causes of action, direct or indirect, in iaw. orin
equity, which against the Releasee, the Releasor ever had ot now has, Hmited to any and all
claims solely related to claims made by the FDIC-R in The Litigation, with respect to the

properties é@%aiiéd m FDRC-R’s claims m The Litigation,

fcon and Jan Kiderman acknowledge that this Agreement, and specifically this Release, is
Himited to The Litigation. Icon and Jan Kiderman acknowledge that there may be éﬁdiﬁonal |
claims made by Commonwealth related to Icon’s and Jan Kiderman's actions but unrelated to the
specific claims made by the FDIC-R in The Litigation. This Agreement and Release does not in
any way atfect Commonwealth’s right, if any, to pursue such claims against lcon and Jan.

Kiderman, or Icon's and Jan Kiderman's rights to defend against such claims.
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D.  Release of Commonwealth by Icon and Jan Kiderman,

Effective simultaneousty with the release granted in Section 3A above, Icon, its insurers,
:repmsantatives, agents, atforoeys, successors and assigns, and Jan Kiderman individually, his
heirs, executors, administrators, representatives, attorneys, successors and assigns, (collectively,
thé “Releasors™), hereby release and discharge Commonwealth, related companies, prédecessefs, |
successors, predecessor and successor entities, assigns, subsidiaries, affiliates, directors, officers,
employees, aﬁomeys, insurers and agents, (the "Releasee™, from any and all claims, demands,
obligations, damages, actions and causes of action, direct or indirect, in law or in equity, which
against the Releasee, the Releasor ever had or now has, limited to any and all claims solely
related 1o claims made by the FDIC-R in The Litigation, with respect to the properties detatled in

the FDIC-R's Claims in The Litigation,

E. Express Reservation of Claims By The FDIC-R

Notwithstanding any other provision of this Agreement, the FDIC-R does not release, and
expressly preserves fully and to the same extent as if the Agreement had not been executed, any
rights, claims or causes of actiom:

i Against any other party in the Litigation not expressly released by this
Agreement, and/or

il. Which are not expressly released in Section 3A.

F. Express Reservation of Claims By Commonwealth

Notwithstanding any other provision of this Agreement, Commonwealth does not release,
“and expressly preserves fully and to the same extent as if the Agreement had not been executed,

any rights, claims or causes of action:
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i Against any other party in the Litigation not expressly released by this

Agreement; and/or
il Which are not expressly released in Section 3B and/or 3C.

Section 4. Representations and Acknowledements

A, No Admission of Liability. -

The undersigned parties each acknowledge and agree that the malters set forth in this
Agreement constitute a settlement and compromise of disputed claims and that this Agreement is

not an admission or evidence of any lability by any of them regarding any claim.

B. Execuiion in Counterparts,

This Agreement may be executed in counterparts by one or more of the partics named
imreiz:g and all such counterparts when so ex&czﬁeg& shall together constitute the final Agreement,
as if one document had been signed by all parties hereto; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, binding the party or p&rties

subscribed thereto upon the execution by all parties to this Agreement.

C. Binding Effect.

Each of the undersigned persons represents and warrants that they are g party hereto or
are authmizeif o sign this Agreement on behalf of a party, and that they have the full power and
authority to bind such party fo each and every provision of this Agreement. This Agreement
shall be binding upon and inure to the benefit of the undersigned parties and their respective
insurers, representatives, agents, heirs, executors, administrators, attormeys, successors and |

assigns. -
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B Choice of Law.

This Agreement shall be interpreted, construed and enforced according {o applicable

federal law, or in its absence, the laws of the State of New York.

E. Entire Agreement and Amendments.

This Agreement constitutes the entire agreement and undersianding between and among
the undersigned parties concefr}ing the matters set forth herein. This Agreement may not be
amended or modified except by another written instrument signed by the parties to be bound

thereby, or by their respective authorized atiorneys or other representatives.

E. Advice of Counsel.

Each party hereby acknowledges that it has consulted with and obtained the advice of
counsel prior to executing this Agreement, and that this Agreement has been explained to that

party by his, her, or its counsel.

IN WITNESS WHEREQF, the parties hereto have caused this Agresment to be executed

by each of them, or their duly authorized re;&res&ntazivé, on the dates hereinafier subscribed.
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Federal Deposit Insurance Corporation as
Receiver for AmTrust Bank

ok

(b)(6)
Dﬁte:hi /éz.ot-c?ff B;

SWORN TO BEFORE ME and subscribed in my presence this i e day of
L s 2011,
g

Notary Public




Date {/é-;’im. Fred -y AU G g s
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Commoenwealth Land Title Insurance
Company

___________________ [ (1)

‘e}ﬁ'\“m Gaolud,
Pk g g et W

By

o~ SWORN TO BEFORE ME and subscribed in my presence this {ofi day of

A o BTRALLS B

________________ (b)(6)

1
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feon Title Agency, LLC

(b)(6)

Date_daaumy 13 20 By
? ¥ T Taad  EVDELRN VAP D JTEE e

— SWORN TO BEFORE ME and subscribed in my presence this .7 day of
uﬁ*’mw/%;}v 2011,

{ I 1 ®6)

.

Notary Public

VEROMICA TORRES
NOTARY PUBLIC, STATE DF NEW YORK
N0, 01TOB085285
QUALIFIED N KINGS GOUNTY
OOMMISSION EXPIRES OCTORER 15,20/

il
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: Jan Ridermam
(b)(6)
: E?azc:;m‘zﬁﬁ&?,ff“ REWCC
: A ) . tig S5F day of
- . SWORNTO BEFORE ME a0d subsctibed inmy presence T8 foo T 6
C Jaavaes 201l | ()1
Jo e, | ]
| R T :
Notary Public
VERGHICA TORFES
HOTRRY PUBLIC, BTATE OF NEW YORK

N, GTTO8065288
QUALBED IN JONGE COUNTY /3
@@%@Miﬁ&i@%{ EXHIRES GUTOBER 15, 2650
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SETTLEMENT AGREEMENT AND MUTUAL RELEASES

This Settlement Agreement and Release ("Agreement”) is made this ﬁ‘ day of
August, 2012 by, between and among the following undersigned Parties; the Federal Deposit
Insurance Corporation, in its capacity as reeciver for AmTrust Bank ("FDIC-R*), aed Jordan S.
Katz (“Katz”) and Law Offices of Jordan S. Katz, P.C, (Katz, PC™).

RECITALS
WHEREAS, in August, 2008, AmTrust Bank (“AmTrust”) initiated litigation against
numerous borrowers, its closing attorney Dean Reskakis (“Reskakis™), its mortgage broker, The
Mortgage Zone Inc., and other individuals and entities alleged to be involved in the origination
of mmgages_using mproper flip transactions and straw buyers in a case captioned FDIC, as
Receiver for AmTrust Bank v. The Morigage Zone Inc., er al, Case No: 2:08-CV-03369
(E.D.N.Y.J {"The Litigation™).

WHEREAS, The Litigation includes claims related to a mortgage loan made by AmTrust

for the purported purchase of the property located at

(*The Property™ by Nicola Hurry (“ﬁurry”);

WHEREAS, on June 18, 2009, the United States District Court for the Eastern District of
New York granted AmTrust an equitable lien (the “Lien”} on The Property.

WHEREAR, on December 4, 2009, AmTrust was closed by the Office of Thrift
Supervision and, pursuant to 12 US.C. § 18214c), the Federal Deposit Insurance Corpomﬁo_n
was appointed zéceivera In secordance with 12 U.S.C. § 1821(d), the FDIC-R succeeded to sl
rights, titles, powers, and privileges of AmTrust, inchuding those with respect to its assets and all
of AmTrust’s claims, demands, and causes of action, including those claims related to The

Property;

ianmBmch’m ...............

(b)(®)
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WHEREAS, the FDIC-R represents and warrants that it is the current holder of the
promissory note and mortgage executed by Hurry in connection with the morigage loan and that
neither the promissory note nor the mortgage have been assigned, sold, tendered, transferred,
pledged or the like;

WHEREAS, in connection with the mortgage loan to Hurry for the purchase of The
Property, Reskakis made an unsolicited deposit of $211,067.03 into Katz, PC’s bank account
{the “Dishursement Funds™), even though neither Katz, PC nor Katz had anything whatsocver o
do with Hurry's pu;ckase of the property;

WHEREAS, neither Katz, PC nor Katz are parties to The Litigation;

WHEREAS, Kaiz and Katz, PC have denied any wrongdoing in connection with The
Property and the Disbursement Funds;

WHEREAS, thé FDIC-R has provided Katz, PC with written documentation of the
E)ismmwt'?ﬁﬁds and méueszeé that Katz, PC retum in full the Disbursement Funds to the
FDIC-R;

WHEREAS, Katz, PC has acknowledged receipt of the Disbursement Fands;

WHEREAS, Katz, PC has retained an expert to perform a forensic examination of Katz,
PC’s apconnt where the Disbursement Funds were deposited for the purpose of determining if
the Disbursement Funds were or were not validly transferred out of the Katz, PC account (the
“Forensic Examination™); and

WHEREAS, without any admission of liability by any of the undersigned Parties, the
Parties deem it o be in- their respective best interests to enter into this Agreement concerning

disputes arising out of and related to the Disbursement Funds.



Page 3

NOW, THEREFORE, in consideration of the promises, undertakings and releases stated
herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties
agree, each with each other, as follows:

1. Within one week of the complete execution and delivery of this Agreement, Katz,
PC shall retum the Disbursement Funds in the amount of $211,067.05 payable to and deliversd
to the FDIC-R by direct wire transfer into an account designated by FDIC-R, or by certified or
cashier’s check drawn upon a depository institution acceptable to FDIC-R and mailed to:
counsel for FDIC-R at P.O. Box 971774, Dallas, Texas 75397-1774; or, for ovemight dckvezy
to: JPMorgan Chase .("i“}éyl«»f}{}{}ﬁ), Atn: FDIC Receivership Lock Box #971774, 14800 Frye
Road, 2nd Floor, Fort Worth, Texas 76155 (hereafter, the “Katz PC Payment™).

2. I the Katz PC Payment is not made within one week of the complete execution
and defives:y of this Agreement, this Agresment shall be deemed cancelled, void and of no force

or effect,

3. Release of Katz and Katz PC by the FDIC-R. Eﬁ‘ecﬁve upon the receipt of the
Disbursement Funds b§ the FDIC-R, the FDIC-R hereby releases and discharges Katz, Katz, PC,
{the “Rkl'easeés") and each of their constituent members, principals, partners, heirs, executors,
aémhﬁﬂmto:x, successors and assigns from all actions, causes of action, suits, debts, dues, sums
of money, accounts, reckonings, boﬁds, bills, specialties, covenants, contracts, controversies,
agreements, promises, variances, trespasses, damages, judgments, extents, executions, claims,
and demands whatsoever, in law, admiralty or equity, which the FDIC-R ever had, now has, or
hereafter can, shall of may have against the Releasees for any matter, cause or thing whatsoever
from the beginning of the world to the day of the date of this Agreement limited to the claims

which sgrise from or reia;ed to 1306 Myrtle Avenue, Howsrd Beach, New York and/or the
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unsolicited deposit of $211,067.05 by Dean Reskakis into the bank account of Katz, PC. This
Agreement does not release any other person or entity other than Releasees nor does this
Agreement release any claims other than the claims identified herein,

4. Release of the FDIC-R by Katz and Katz PC. Effective simultanecusly with the

release in Section 3 above, Katz and Katz PC, on their own behalves, and on behalf of their heirs,
executors, administrators, representatives, assigrns, insurets, and attorneys, hereby relcase and
disché%gé the FDIC-R from any and all claims, demands, obligations, damages, actions, causes
of acmn, direct or indirect, in law or in equity, that arise from or refate to The Property or the
Disbtrsemetit Funds, except that the FDIC-R is not released from any claim by Katz and/or Katz
PC agmnst FDIC-R which is based upon the FDIC-R’s breach of any of FDIC-R’s
tepmscmaﬁons and warranties made in this Agreement.

3 § | No Admission of Liability. The Parties each acknowledge and agree that the
nzattarssei forth in this ,égzeemcnz constitute a settlement and compromise of disputed claims
and that ﬂxs Agreement is not ah admission of, or evidence of, sny liability of any of them
regardmg any ¢laim,

6. Executior in Caantcmarié. This Agreement may be executed in counterparts by

facs;’miia a;: electronically mailed signatures which shall have the same force and effect as
original sxg]axures and such counterparts, when taken together, shall constitute one single and
binding Agreement. |

7. Choice of Law. This Agreement shall be interpreted, construed and enforced
according to applicable federal law, or in its absence, the laws of the State of New York.

8. Entire Agreement and Amendments. This Agreement constitutes the entire

agreement and understénéing between and among the undersigned Parties concerning the matters
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set forth herein. This Agreement may not be amended or modified except by another written
itzs%mmen_t signed by the parties to be bound thereby, or by their respective authorized attorneys
or other representatives.

9. For the period of soven days, from the date when this Agreement becomes
effective to the date that the Katz PC Payment is made, or if not made, the date when this
A.greezﬁent .is‘.caﬁc.ieied, F'QIC -R shall not commence any action or like proceeding against Katz
and/or Katz, PC.

10.  The “WHEREAS” provisions of this Agreement are contractual obligations and

are not merely recitals.
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IN WITNESS WHEREOQF, the Parties hereto have caused this Agreement o be executed by
each of them or their duly authorized representative on the dates hereinafier subscribed.

Federal Deposit Insurance Corporation, as

Receiver for AmTyust Bagk
COMMONWEALTH OF VIRGINIA
COUNTY OF ARLINGTON
On__7AVG , 2012, before me personally came /27/2’?@‘(’ %ﬁ(@f,/ﬂé

counsel to the Federal Deposit Insurance Company, to me known, and known 1o me to be the
individual(s) described in and who executed the foregoing RELEASE, and duly acimowl&&gﬂd 10

e it he et e s R

Uil Mificent Kaplan
Cmgz;ea!;h“ g.? Virginta
§ Cammission no. 7380422 Jordan S, Katz
My Lommision Sxpires S0/2015
Date
Jordan S. Katz, Esq.
Personally and on Behalf of the Law Office of
Jordan 8. Katz, P.C.
STATE OF
COUNTY OF
On . 2012, before me personally came

personally and on behalf of the Law Oﬁice of Jordan 8. Katz, P.C., 10 me known, and known to
me to be the individual(s) described in and who executed the foregoing RELEASE, and duly
acknowledged to me that he executed the same.

Notary
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IN WITNESS WHEREOF, the Parties hereto have caused this Agrecment to be executed by
each of them or their duly authorized representative on the dates hereinafter subscribed.

Federal Deposit Insurance Corporation, as

Receiver for AmTrust Bank
Date:
STATE OF
COUNTY OF
On ' . 2012, before me personally came s

an officer of Federal Deposit Insurance Company, to me known, and known to me to be the
individual(s) described in and who executed the foregoing RELEASE, and duly acknowledged to
me that he executed the same.

(b)(6)

Jor
Jordan 5. Katz, Esq.
Personally and on Behalf of the Law Office of
Jordan S. Katz, P.C.

STATEOF _Newd Yar(

COUNTY OF Sasfo ik

-
on_£ - 3 . 2012, before me personally came ~ ol S

personally and on behalf of the Law Office of Jordan 8. Katz, P.C., to me known, and known to

me to be the individual(s) described in and who executed the foregoing RELEASE, and duly

acknowledged o me that he executed the same. (b)(6)
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SETTLEMENT AGREEMENT AND MUTUAL RELEASES

of August, 2011 by, between and among the following undersigned Parties: the Plaintiff, Federal
Deposit Insurance Corporation, 1n its capacity as receiver for AmTrust Bank ("FDIC-R"}, and
the Defendant Nicola A, Hurry ("Hurry"); both of whom are parties in a case captioned FDIC, as
Receiver for dmTrust Buank v. The Morigage Zone Inc., et af., Cage No: 208-CV-03369

{E.DNY ) ("The Litigation™).
RECITALS

WHEREAS, In August, 2008, AmTrust Bank mitiated The Litigation against mumerous
horrowers, its closing attorney Dean Reskalas, its mortgage broker, The Mortgage Zone Inc,, and
other individuals and entities alleged to be involved in the origination of mortgages using
improper flip fransactions and straw buyers, including claims against Hurry for fraud and breach
of contract related to one such mortgage;

WHERFAS, Hurry has denued the allogations asserfed against her for fraud and breach of
contract;

WHERFEAS, Hurry has provided the FDIC-R with a sworn affidavil and other financial
materials to demonstrate that she is indigent and unable to pay a judgment;

WHEREAS, the FDIC-R has relied upon the accuracy of the information provided by
Hurry regarding her financial condition; and

WHEREAS, without any admission of Lability by any of the undersigned Parties, the

Parties deem it to be in their respeciive best interests to end their disputes arising out of and

1.
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related to The Litigation, and avoid finther costs and risks associated with The Litigation and

enter into this Agreement,

NOW, THEREFORE, in consideration of the proniises, undertakings and releases stated
herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties

agree, cach with each other, as follows:

Section 1. Hureyv's Agreement to Cooperate.

A As an essential covenant and condition fo this Agreement, Hurry agrees 1o
provide a sworn statement to the FDIC-R regarding the persons, enfities, and events involved in
the Litigation.

B. Hurry firther agrees to cooperate fully with the FDIC-R in the ongoing Litigation
and any future hligation velated to the persons, entities, and events mvolved in the Litigation,
meluding, if nccessary, testifying rogarding the persons, entities, and events involved in the

Litigation.

Section 2. Stinulations and Dismissals.

Upon execution of this Agreement by cach of the undersigned Partics, the FDIC-R shall
dismiss with prejudice all of #is claims in the Litigation against Hurry, The FDIC-R shall
prepare and execute a stipulation of disnussal with prejudice as to these claims within 30 days

after receipt of the sworn statement by Hurry.

Section 3, Mutual Releases.

Al Release of Flurry by the FRIC-R.

Effective upon receipt of the sworn statement specified in Section 1 above, the FDIC-R

hereby releases and discharges Hurry, her insurers, representatives, successors, assigns and

3
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attorneys, from any and all claims, demands, obligations, damages, actions, causes of action,
direct or indirect, in law or in equity, belonging to the FDIC-R that arise from or relate to The

Litigation.

B. Release of the FDIC-R by Flurry.

Effective simultaneously with the release in Section 3A above, Hurry, on her own behalf,
and on behalt of her heirs, executors, administrators, representatives, assigng, nsurers, and
altorneys hereby releases and discharges the FDIC-R from any and all claims, demands,
obligations, damages, actions, causes of action, direct or indirect, in law or in equity, that arise

from or relate fo the Litigation.

C. Express Keservation of Releases By The FDHC,

1. Notwithstanding any other provision, by this Agreement, the FDIC-R does not
release and expressly preserves fully and to the same extent as if the Agreement had not been

executed, any rights, claims or causes of action:

L Against any other party in the Litigation not expressly released by this

Agreement; and
ii. ‘Which are not expressly released in Section 3A, above,

2. Notwithstanding any other provision of this Agreement, nothing herein Hmits,
waives, releases, diminishes or compromises the jurisdiction and authority of the Federal Deposit
Insurance Corporation in the exercise of iis supervisory or regulatory authority to institute
administrative enforcement or other proceedings seeking removal, prohibition, civil penalties,
restifution or other relief it 1s authorized to seck pursuant to its supervisory or regulatory

authority against any person, or which may arise by operation of law, rule, or regulation.
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3 Notwithstanding any other provision of this Agreement, this Agreement does not
waive any claims which could be brought by the United States through the Departiment of Justice
or the United States Attomey’s Office for any federal judicial district. In addition, the FDIC-R
specifically reserves the right to seek court ordered restitation pursuant fo the relevant provisions
of the Victim and Wilness Protection Act, 18 US.C. § 3663, et. seq., i appropriate.

Section 4. Representations and Acknowledgments

Al No Admission of Liability. The undersigned Parties cach acknowledge and agree
that the matters set forth in this Agreement constitute a settlement and compromise of disputed
claims and that this Agreement is not an admission or evidence of any liability of any of them

regarding any claim,

B. Execution in Counterparifs. This Agreement may be executed in counterparts by

one or more of the Parhies named herein and all such counterparts when so executed shall
together constitute the final Agreement, as if one document had been signed by all Parties hereto;
and each such counferpart, upon execution and delivery, shall be deemed a complete original,
binding the Party or Partics subscribed thereto upon the cxecution by all Parties to this

Agreement.

C. Binding Effect. Each of the undersigned persons represents and warrants that

they are a Party hercto or are authorized to sign this Agreement on behalf of a Party, and that
they have ihe full power and anthority to bind such Party to each and every provision of this
Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, administrators, representatives, Successors, assigng

and attorneys.
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D. Specific Representations, Warranties and Digclaimer. Humnry acknowledges that

in determining to settle the claims released hevein, the FDIC-R reasonably and justifiably relied
upon the accuracy of financial information provided Hurrv, I Hurry failed to disclose, or
misrepresented the nature or amount of, any interest, legal, cquitable, or beneficial, in any asset,
Hurry agrees to cooperaie fully with the FDIC-R to transfer its interest in the asset to the FDIC-R
and to sign any and all documents necessary 1o Wansfer ils interest in the asset to the FDIC-R.
Morcover, if Hurry has failed to disclose any interest, legal, equitable, or beneficial, in any assef,
the FDJIC-R 1n ifs sole discretion, may exercise one or more or all of the following remedies: {a)
the FDIC-R may declare the release granted to Hurry as null and void; (b} the FDIC-R may sue
Hurry for damages, an Injunction, and specific performance for the breach of this Agreement;
and {¢} the FDIC-R may seek to vacate any dismissal order and reinstate the FDIC-R’s claims
against Hurry., Hurry agrees that if she hag failed to disclose, or misrepresented the nature or
amount of, any mfterest, legal, equitable, or beneficial, in any asset, Hurry consenis to the
reinstatement of FDIC-R’s claims and waives any statute of Lintitations defense that would bar

any of the FDIC-R’s claims against her.

E. Choice of Law. This Agreement shall be interpreted, construed and enforced

according 1o applicable federal law, or in ifs absence, the laws of the State of New York,

F. Entire Agreement and Amendments.  This Agreement constitutes the entire

agreement and understanding between and among the undersigned Parties concerning the matters
set forth herein. This Agreement may not be amended or modified except by another wrilten
instrument signed by the parties 10 be bound therehy, or by their respective authorized attorneys

or other representatives.
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G, Advice of Counsel. Fach Party hereby acknowledges that it has consulted with
and obtained the advice of counsel prior fo executing this Agreement, and that this Agreement
has been explained to that Party by his or her counsel,

IN WITNESS WHEREOFT, the Parties hereto have caused this Agreement to be executed

by each of them or their duly authorized representative on the dates hereinalter subscribed.

Federal Depuosit Insurance Corporation, a3
Receiver for AmTrust Bank

&

./
Date: g/f}-f/&a“ ................

Nicoia Hurry

Date

11603699



Page 7

G. Advice of Counsel. Each Party hereby acknowledges that it has consulted with

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement
has been explained 1o that Party by his or her counsel.
IN WITNESS WHEREQF, the Parties hereto have caused this Agreement o be executed

by cach of them or their duly authorized representative on the dates hersinafier subscribed.

Federal Deposit Insurance Corporation, as
Receiver for AmTrust Bank

Date:
Nicola Hurry
__________________________ (b)(6)
E}ata g'//b? (/&Q, 0’/{) - e -
11605699
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SETTLEMENT AGREEMENT AND RELEASE | |

This Settlement Agreement and Release ("Agreement™) 1s made as of this 18" day of
January, 2012, by, between, and among the Federal Deposit Insurance Corporation as Receiver | j
for AmTrust Bank, Cleveland, Ohio (“FDIC-R”), and Paramount BEquity Mortgage, Inc. |
{“PEM") {individually, the FDIC-R and PEM may bé referred to herein é.s a “Party” and
collectively as the “Parties”). |
WHEREAS:

Prior to December 4, 2009, AmnTrust Bank, Cleveland, Ohio, previously known as Ohio

Savings Bank (“Bank™), was a depository institution organized and exigting under the laws of the

United States.
On Decemmber 4, 2009, the Office of Thrift Supervision closed the Bank and appointed 1
the Federal Deposit Insurance Corporation as its receiver. In accordance with _22 USC § |
1821{d), the FDIC-R succeeded to all rights, titles, powers, and pﬁvﬁeges of ?:ha Bank, mchuding
those with respect to ifs assets, |
PEM and the ﬁank entered into s Master Correspondent Loan Purchase Agresment dats

Japuary 11, 2006 C"Contract”™). Pursuant 1o the terms of the Contract, PEM sold to the Bank

vaﬁaﬁs vesidential morigage loans. The Bank’s assets now belonging to the FDIGR include any
and all of the Bank’s claims, demands, and causes of action, including all of the Banl’s claimsg
related to any and all Joans PEM sold under the Contract to the Bank ("Loans™).

A éispuie has arisen between the Parties with respect to claims by the FDIC.R 1o PEM
for repurchase and/or indernity on certein of the Loans based on alleged breaches of
representations and warrantios set forth i the Confract {hereinafier any and ajl present and future

clairos by the FDIC-R against PEM under the Contract of an obligation to repurchase or
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mdemnify for losses associated with the Loans 18 referred to as the “Claims™). The Parties
engaged in settiement negotiations as a result of the Claims. The Parties now deem it in their
best inlerests fo enter info this .&gx&emﬁzﬁ to avoid the uncertainty, tm!.zbie; and expense of
litigation. |

NOW, THERFEFORE, in consideration of the pmﬂﬁs'es, undertakings, payments, and ™
releases stated herein, the sufhiciency of which consideration 1z hereby acknowiedged, the
uﬁ&ezsigned Parties agree, each with the other, as follows:

| SECTIONI: Payvment to FDIC.R.

A As an essential covenant and condition fo this Agreement, on or before February,
16,2017, PBéVE shall pay the FDIC-R the total sum of Two Hundred Thousand D{}ﬁars_
{$20Q;O()0) (the “Scttiement Paymment”™), The Settlement Payme%:xt shall be due on or before
gither: {1) February 10, 2012; or, (2) five (5)_ business days following PEMy actual receipt of a
copy of this Agreement which has been signed by an suthorized representative of the FDIC»R,
whichever date shall last occur. The Settlement I’a}méﬁt shall be made by wire transfer made

payable to “Mortgage Recovery Law Group Client Trist Account,” Account Number:

.................................. R{}um Number Reference: AmTrust/Paramount B i}‘.}éfy Mot ange

Settlement.

B. If the FDIC-R does not recsive the S&;ﬁsmem Payment in full on or before the date
determined by subparagraph A above (“Settlement Payment Due Date™), then the FDIC-R, in is
sole discretion, shall have the night to: |

| i. éxiend the period of 'timﬁ- for payment, including interest acoruing from the
Settlement Payment Due Date through the date of pavment at a rate caleulated in

sccordance with 26 U.S.C. § 66210003 or

|
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2. enforce this Agreement and, in such event, PEM agrees to jurisdiction in

Federal District Court i California and fo pay all of the FDIC-R’s reasonable attorney’s
fees and costs expended mforciug the terms of this Agreement; or
3. declare this Agreement null and void, move to vacate any dismussal order,
: w which PEM agrees'%;o consent, and instifute an action on the FDIC-R’s claims, as -’{i}' :

which PEM waives any and all objections and defenses and covenant and agree not to

assert any objections and defenses; and/or

4. seek any other relief available to it in law or equity.

Any extension of time for delivery of the S.ettéenzent Payment shall not preindice the FDIC-R’s
right to take other action or seek any relief during or after such period of extension, including the
right to bring an action to enforce the Agreement, or d:eclare the Ag%esment il and vaid.
“ SECTION II: Releases.

Each Party acknowledges that thig Agreewénz applies to all claims for injuries, damages,
or lossas of any type or nature (whether those inuries, 5mg€s, or losses are known or
unknown, foreseen or unforeseen, patent or latent} which that ?art? may have against another
Z’artg’ arising from the Claims. Each Party bereby expressly waives applicatién of California

Civil Code §1342 and any other similar statute or nule,

Each Party certifies that they have read and understood the following provisions of
NCafgfamia Civil Code §1542, which states in pertinent part as follows:
A general release does not extend to clanms which the creditor does
not know or suspest to exist in his or her favor at the time of
sxecuting the release, which if known by hum or her must have
materially affected his or her settlement with the debtor.

Each Party understands and acknowledges that the significance and consequence of ifs

waiver of California Civil Code §1542 is that even if any Party should eventually suffor
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additional damages arising out of the Claims, the claims and canses of action that were or could
have been asserted relating W the Claims, or any facts or cireumstances related 0 the Claims,
that Party will not be able to make any claim against the other Party for those damages.
Furthermore, each Party acknowledges that it consciously intends these consequences even as to
| claims for damages that may exist as of the date of this release but which that Party does not
know exists, and which, if known, would materially affect that Party’s decision 1o execute this
release, regardiess of whether that Party’s lack of knowledge is the result of ignorance, oversight,

srror, negligence, of any other cause.

AL The FDIC-R’s Release.

Upon receipt of the Settlement Payment, plus any acorued interest, and exeept as
provi_ded in PARAGMPE .G, the FI)IGR; for itself and its stecessors and assigns, hereby
releases and discharges PEM and ifs respective employess, officers, directors, representatives,
heirs, executors, administrators, successors and assigns, from any and all claims, demands,
cantracts, obligations, damages, actions, and causes of action, divect or indirect, iIn law orin
equity belonging to the FDIC-R, arising out of of relating to the facts and circwmstances giving
rige to the Claims.

B. PEM’s Release.

Effective simultaneously with the release in PARAGRAPH ILA., above, PEM, on behalf
of itself, and its respective emplovess, officers, directors, representatives, heirs, executors,
administrators, SUCCEsSOTS and assigns, hereby releases and discharges the FDIC-R, and its
mpioyees? officers, directors, representatives, successors and assigns, from any and all claims
belonging to PEM, ansing out of or relating 1o the fzets and ciircwnstances alleged by the Claims.

. Exceptions to Releage by FDIC-R,
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- 1. . Notwithstanding sny other provision of this Agreernent, the FDIC-R doss

not release; and expressly preserves fully and to the same extent as if this Agreement bad not
been executed, any claims or causes of action:

a. agaizis’z PEM or any.other person or entily for liability, if any,

- ingcuired as the maker, endorser of guarantor of any pronyissory aole or indebtednéss payable or

owed by them to FDIC-R, the Bank, other financial institotions, or any other person or entity,
including without Inpitation auy claims acquived by FDIC-R as successor in interest to the Bank

or any person or entity other than Bank {for the avoidance of doubt, the provisions of this

pazagmph [I{C)1{a) do not apply to or concern any or all of the followmg: (3} any Loan endorsed -

by PEM as part of the sale of that Loan pursuant 1o the Contract; and/or (i) any guaraniee given
by PEM or any of ifs empit)yeés, officers, directors, representatives, SUCcessors or assignsi‘ir;

connection with the Coniract),

h. against any person or entity not expressly released by the FDIC-R

in this Agreement; or
¢, which are not expressly released i PARAGRAPH TLA. above; of
d. - arising out of any existing or failed financial instiutions other than
the Bank,

2. Notwithstanding any other provigion of tis Agreement, nothing lﬁerein
limits, waives, releases, diminishes or compromises the jurisdiction and authority of the Fedaral
Dieposit Insurance Corporation in the exercise of its supervisory or regulatory authority fo
mstitate administrative enforcement or other proceedings seeking z‘&mov.ai, prohibition, civil

penalties, restitution or other relief it iz authorized 10 seek puasuant 10 its supervisory or
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reguiatory authority against any person, or which may arise by operation of law, 1ule, or. -

: _'re:gula’zian.

3, Notwithstanding any other provigion of thus Agreement, this Agreement

- does not watve any claims which could be brought by the United States through the Department
of Justice; the United States Attorney's Office for any federal judicial district. In addifion, the
FDIC-R specifically reserves the right t© seek court ordered restitution pursuant to the relevant -
provisions of the Victim and Witness Protection Act, 18 UiS.C. § 3663, ef. seq., if appropriate.

SECTION 11 Insolvency.

A. . Ipsolvency. |

PEM warrants 8s (o payments made by or on its or its behalf that at Zh¢ time of such
payment, i is not insgﬁlvent nor will the payment made by or on its behal! rende’i} it inscivent
within the meaning and/or for the purposes of the United States Bankruptcy Code. This warranty'
s made by PEM and not by its counsel. |

B. ?zeférences.

In the event that the FDIC-R is required to retum any portion of the Settlement Payment
due 1o a final order by a court that the transfer of the Settlernent Pa}meﬂt or any portion thereof
constituted a preference, voidable preference, fravdulent transter or similar transaction, then, in
s sole discretion, the FDNC-R may, without waiver of any other rights if may have in law or
equity, pursue any of the rights and remedies set forth in paragraph {C} above, and/or otherwise
permitted by law.

SECTIONIV: .Terminaticn.
In the event the FDIC-R exercises itg vight to declare this Agreement null and void as

provided herein, then, for the purposes of any statute of limitations or other time-based defense




Page 7

to any of the claims of the FDIC-R;, the parties fo this Agreement shall be deemed 1o have
reverted to their respective status as of 5:00 p.m. Eastern Time, December 1, 2011,

SECTION V: Notices.

Anynotices requirsd hereunder shall bet sent by registered mail, first ¢lass, refum receipt
requested of may be sent by email, to-the following: -

fiothe FDIC-R: - L |

Michael Deibick : S _ .
Mortgage Recovery Law Group : %
700 North Brand Boulevard, Suite 830 ' . _
(Glendale, California 91203 '
{818) 630-7203 ' : L o

(O — |

If to PEM:

Matt Dawson, EVP

Paramount Equity Merigage, Inc.
4202 Douglas Bivd, Suite 100
Crrandte Bay, CA 858746

1) T — |

SECTION VI Other Matiers,

AL No Admission of Liability.

The undersigned Parties each acknowledge and agree that the matters set forth n this

Agreement constituie the settlement and compromise of disputed clalms and defenses, that this : j
Agreement iz not an admission or evidence of lability or infirmity by any of them regarding any
claim or defense, and that the Agreement shall not be offered or received in evidence by or

against any Party hereto, except to enforce its terms.

i
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B Execution in Counterparis.

'Z‘}iis Agreement may be executed in counterparts by one or more of the Parties named
herein and all such counterparts when so executed shall together constifute the final Agreenzeﬁt,
a8 if one document had been signed by all Parties hereto; and each such couzz%eipart, ppon
execution arzd'deli\{fje:zy, shall be deerned a complete original, binding the Party or Parties.
subscribed theretc upon the execution by all Parties 1o this Agreement.

C.  Binding Effect

All ofthe unéersigmd persons represent and warrant that they are a Party hereto orare
authorized to sign this Agreement on behalf of the regpective Party, and that they have the {’uii
- power and authority to bind such Party 1o each and every prévision of this Agresment, Thig
Agreemsnz ghall be bindmg vpon and mure to the beneﬁ{‘{af the undersigned Parties and their

™

respective heirs, executors, aénihﬁsn‘aim‘s, representatives, aftormeys, Succéssors and assigns.

D. Entire Agreement.

This Agreement constitutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes any priot
agreements or understandings. No répms&ntatiens, warranties or inducements have been made to
or relied on by any Party concerning this Agreement and its exhibifs other than those contained
therein.

E. Amendments.

Thig Agreement may not be amended or modified, nor may any of its provisions be
waived, except in writing by the Party or Parties bound thereby, or by their respective anthorized
attorney(sy or other representative(s). |

F. .Reasonable Cooperalion
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i. - The undersigned Parties agree o cooperate in good faith to effectuate all
fhie terms and conditions of this Agreement, including doing, or cansing their agents and - |
attorneys o do, whatever is reasonably necessary to effectate the signing, delivery, execution,
- filing, recording, and entry, of any documents necessary fo perform the terms of this Agreement.

2. Further, PEM agrees to cooperate fully with the FDIC-R in connection
with any action required under this Agreement. Any such cooperation that involves any out of
pocket costs 1s subject fo reasonable reimbursement by the FDIC-R pursuant to {18 internal
guidelines and policy for such rennburssment.

G. - Choiceoflaw.

This Agreement shall be interpreted, construed and-snforc&{i according to applicable
fedsra\i law, orinits abseﬁce, the internal l_axv% of the State of Californig, withowt regard fo its
gonfhicts of laws, |

H. Advice of Counssl.

Hach Party hereby acknowledges that he or it has consulted with and obtained the advice
of counsel prior to executing this Agreement, and that this Agreement has been explained fo that
Party by ks or its counsel.

L Title and Captions,

All section titles and captions contained in this Agreement are for convenience only and
shall not affect the interpretation of this Agreement.

I Authorshin/Construction.

This Agreement seis forth terms and agreements jointly nagotiated by the Parties. Itis
expressly a reed that this Agreement shall not be construed for or against any party by reason of

which party drafied it
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by each
of them.or their duly authorized representatives on the dates hereinafter subscribed.- .

FDIC as Recstver for AmTrust - Paramonnt Equity Mertgage, Inc.
Bank, Cleveland, Ohio .

Lt .
L
ur
p

By ‘ — — | By
) T (0)(6)

Naﬁna: | Name:
Tile: | Tide: BV -
Date: | | Date: '2.. j’ %! o172 _ ;

16
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by each
of them or their duly authorized representatives on the dates heretnafter subscribed.

FDIC as Receiver Tor AmTrust Paramount Equity Mortgage, Inc.
— Banl loveland Odhie

©)®) L

By: By
Name:z%rwiﬁ /gz ﬂ{géza} f’;é Name:
Title: [ﬁm-fs”g ./ Title:

Date: %é% ? J-Of duer Date:

10
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MENT AGREEMENT AND MUTUAL RELEASES

This Settlement Agreement and Mutual Releases (“Agreement™ are made this if(
day of %&_ 2012 by, between and a;ﬁong the following undersigned Parties: the
Plaintiff, Federal Deposit Insurance Corporation, in its capacity as receiver for AmTmst Bank
(FDIC-R™) and the Defendant Artisan Mortgage Company, Inc. (“Artisan™), parties in a case
captioned FDIC as Receiver for AmTrust Bank v. Mulik, et al., Case No: 1:09-CV.04805

(ED.N.Y.} (“The Litigation™).

RECITALS

G i i N i, e

WHEREAS, In November, 2009, AmTrust Bank (“AmTrust”) initiated The Litigation
against its closing attorney Paﬁkaj .Malik, several of its mortgage bmkeré, and other individuals
ané entities slleged to be mvolved In the origination of mortgages using ixn;;mper flip
transactions and straw buyers, including claims against Artisan related to the origination of loan
files containing certain misrepresentations;

WHEREAS, on December a, 2{}@9. AnTrust was closed by the Office of Thiift
Supervision and, pursuant to 12 U.S.C. § 1821(c), the Federal Deposit Insurance Corporation
was appointed receiver, In at:éordance with 12 U.S,C.I & 18214d), the FDIC-R sﬁccemied to all
rights, titles, péwers, and priviie:ges of the Bank, including those with respect to its assets and all
of the Bank’s claims, demands, and causes of action, including those claims asserted in The
Litigation;

WHEREAS, Astisan has denied the allegations asserted agaiost it for breach of contract;
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WHEREAS, Artisan has provided the FDIC-R with a sworn affidavit and other financial

materials to demonstrate that it bas timited means from which to pay a judgment;

WHEREAS, the FDIC-R has relied upon the accuracy of the information
provided by Astisan regarding its f‘mamiai congition as;a material condition for entering this
Settlement Agreement; and

WHERFAS, without any admission of Hability by any of the undersigned Parties, £h§
Parties deem it to be in their respective best interests to end their disputes arising out of and
related to The Litigation, and avoid further costs and risks associaled with The Litigation and
enter into this Agreement. a

NOW, THEREFORE, in consideration of the proMiscg, undertakings and releases stgted
herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties

agree, each with each other, as follows:

Section 1: Payment to the FDIC-R.

A As-an essential covenant and condition 1o t}z,zs Agreement, Artisan agrees to pay
the FDIC-R the sum of Fifteen Thousand Dallars ($15,000.00) (the “Settlement Funds”) to be
paid within 30 days of the execution of thizs Agreement, together with interest thereon
commencing on the 31st day after the execution of this Agrcemezzt through the date of payment,
at a rate of 6% per anum, | |

B. Upon the execution of an oniginal, or oﬁgiﬁals in counterparts, of this Agreement

by each of the undersigned Parties, but no later than 30 days afier the execution of this
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Agreement, Artisan shall deliver the Settlement Funds to the FDIC-R by direct wire transfer into
an account designated by FDIC-R or by certified or cashier’s check drawn upon & depository

institution acceptable to FDIC-R.

C.  Without waiving any other rights that FDIC-R may have, in the event that the
Settlement Funds, including all accrzze_ai interest as may be applicable, are not paid to the FDIC-R
by Artisan in the respective amounts described above, and within 30 days of the execution of this
Agreement, then the FDIC-R shall have the right, in its sale discretion, prior to the receipt of any
delinquent payment by Artisan to declare this _&grwzzieﬁz null and void, ext’g:nci this Agresment
for the period of time until the FDIC-R receives all of the Settlement Funds and/or enforce this
Agreement. The Parties further acknowledge and consent to the jurisdiction of Magistrate Judge
Azrack for enfcrcemélz-of this &grémﬁcm. in .g;ozizzﬁctien with her continuing role overseeing

settiement ncgotiﬁﬁoﬁs refated to The Litigation.

Section Z: Artisan’s Agreement to Cooperat¢.

A, As an essential covenant and condition to this Agreement, Artisan agrees 1o make
available 2 corporate representative, knowledgeable about the Subject Loan transactions and to
provide a sworn statement to the FDIC-R regarding the persons, entities, and events involved in

the Subject Loan transactions and The Litigation,

B.  Artisan further agrees to cooperate fully with the FDIC-R in the ongoing
Litigation and any futare litigation or other proceedings related to the persons, entities, and
events involved in The Litigation, including, if necessary, testifying regarding the persons,

entities, and cvenis involved in ’I”?ze'l.‘itigatio&
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Section 3: Stipulations and Dismissals.

Upon execution of this A gtéemmz by cach of the undersigned Parties and upon receipt of
the Settlement Funds by the FDIC-R in the amount specified in Section 1 above from Artisan,
plus any accrued inferest pursuant to Section 1A, the FDIC-R shall dismiss with prejudice afl of
its claims in the Litigation against Artisan. A stipulation of dismissal with prejudice as to these
claims shall be prepared by fhe FDIC-R and executed by Artisan within 30 days after receipt of

the sworn staterment by the FDIC-R from Artisan,
Section 4: Mutual Releases.

A. Release of Az’tisaii by the FIDC-R,

Effective upon payment of the Settlement Funds in the amount specified in Section 1
above, the FDIC-R hereby releases and discharges Astisan, its insuress, representafives,
successors, assigns and attomeys, from any and all claims, demands, obligations, damages,
actions, causes of action, direct or indirect, in law or in equity, belonging to the FDIC-R that
were asserted in The Litigation, inchiding, without limitation, claims regarding loans for which

Pankaj Malik or Malik & Associates; P.C. served as a closing attorney for AmTrust Bank.

B. Release of the FDIC-R by Artisan.

Bffective simultancously with the release in Section 3A above, Axtisan. on its own behalf,
and on behalf of its insurers, represeniatives, SUCCESSOrs, assigns and attorneys hereby releases
and discharges the FDIC-R from any and all claims, demands, obligations, damages, actions,
causes of action, direct or indirect, in law ot in equity, that arise from or relate to the Litigation, |

including bui not lumited to any rights of subrogation.

4
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i Notwithstanding any other provision, by this Agreement, the FDIC-R does not
release and expressly preserves fully and to the same extent as if the Agreement had not been

executed, any rights, claims or canses of action:

i Against any other party in the Litigation not expressly released by this

Agreement; and
it Which are nat cx;:rcésly released Section 4A, above,

2. Notwithstanding any other provision of this Agreemeni, nothing herein limits,
waives, releases, dimiuishes or compromises the jurisdiction and authority of the Federal Deposit
tnsurance Corporation in the exercise of its supervisory or regulatory authority to institute
administrative enforcement (II“ other gzoceé%iings. seeking removal, prohibition, civil penalties,
restitution or other relief it is authorized to seek pursuant to its supervisory or regulatory
authority aganst any pefson, or which may arise by op&ratiéra of law; rule, or regulation.

3 Notwithstanding any other provision of this Agreement, this Agreement does not
waive any claims which could be brought by the United States through the Departnent of Justice
or the United States Attorney’s Office for any federal judicial district. In addition, the FDIC-R
specifically reserves the right 1o seek court ordered restitution pursuant to the relevant provisions

of the Victim and Witness Protection Act, 18 U.S.C. § 3663, ¢t. seq., if appropriate.

Section 5: Representations apnd Acknowledgrents

Al No Admission of Liability. The undersigned Parties each acknowledge and agree
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that the matters set forth in this Agreement constitute a settlement and compromise of disputed
claims previously defined and that this Agreement 13 not an admission or evidence of any

lLiability of any of them regarding any claim.

B. Execution in Counterparts. This Agreement may be executed in counterparts by
one or more of the Parties named heretn and all such counterparts when so executed shall
together constitute the final Agreement, as if one document had been signed by all Parties hereto;
and each such counterpart, upon execution and delivery, shall be deemed a complete original,
binding the Party or Parties subscribed thereto upon the execution by all Parties to this

Agreement.

C. Binding Effect. EFach of the undersigned persons represents and warrants that
they are a Party hereto or are authorized to sign this Agreement on behalf of a Party, and that
they have the full power and authority to bind such Party to each and every provision of this
Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned
Parties and their respective heirs, executors, administrators, representatives, successors, assigng

and attorneys,

I Specific Representations Warranties and Disclaimer. Artisan expressly

acknowledges that in determining to settle the claims released here, the FDIC-R has reasonably
and justifiably relied upon the accuracy of financial information in the affidavit submitted. I, in
its affidavit, Artisan has failed to disclose any interest, legal, equitsble, or beneficial, in any
asset, Artizan agrees to cooperate fully with the FDIC-R to transfer its interest in the asset to the

FDIC-R and to sign any and all documents necessary to transfer its interest in the asset to the
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FDIC-R. Moreover, if, in its affidavit Artisan has failed to disclose any interest, legal, equitable,
or beneficial, in any asset, the FDIC-R in its sole discretion, may exercise one or more or all of
the following remedies: (a) the FDIC-R may declare the releases granted to Artisan as null and
vaid; (b) the FDIC-R may retain the Settiement Funds; (¢) the FDIC may sue Arfisan for
damages, an injunction, and specific performance for the breach of this agreement; and {d) the
FDIC-R may seek to vacate any disroissal order and reinstate thg: FDIC-R’s claims against the
Artisan.  Artisan agrees that if, in its affidavit, it has failed to disclose any interest, legal,
equitable, or beneficial, in any asset, Artisan consents to the reinstatement of FDIC-R’s claims

and waives any statute of limitations that would bar any of the FDIC-R’s claims against it.

E. Choice of Law. This Agreement shall be interpreted, construed and enforced

according to applicable federal law, or in its absence, the laws of the State of New York.

F. Entire Agréement and Amendments. This Agreemment constitutes the entire

agreement and understanding between and among the undersigned Parties concerning the matters
set forth herein, This Agreement may not be amended or modified except by another written
jnstrument signed by the patties 1o be bound thereby, or by their respective authorized attomeys

or other representatives,

G. Advice of Counsel. Each Party herehy acknowledges that it has consulied with

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement

has been explained to that Party by his or her counsel.

IN WITNESS WHERFOF, the Parties hereto have caused this Agreement to be executed

by each of them or their duly anthorized representative on the dates hereinafter subscribed.

7
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Federal Deposit Insurance Corporation, as
Recepyesfor AmnTmst Bank

By]
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SETTLEMENT AGREEMENT ANDRELEASE

This Settlement Agreement and Release ("Agresment®) is made as of this 15 day of
September, 2011, by, between, and among the Federal Deposit Insurance Corporation as
Receiver for AmTrust Bank, Cleveland, Ohic ("FDIC-R®), and PrimeLending, a PlainsCapital
Company {“PrimeLending™) (FDIC-R and PrimeLending may cach be referred o herein as a
“Party™ and onllectively as the "Parties™).

WHEREAS:

Ui December 4, 2009, the Office of Thiifl Supsrvision closed AmTrust Bank, Cleveland,
Chio, previously known as Ohio Savings Bank (the "Bank”} and appointed the Federal Deposit
Insurance Corporation as its receiver. In accordance with 12 US.C. § 1821{d), the FDIC-R
succeeded to all rights, titles, powers, and privileges of the Bank, including those with respect to
its assels.

On or sbout July 26, 2010, FDIC-R initiated a lawsuit entitled Federal Deposit Insurance
Corporation as Recetver Jor AmTrust Bank, Ulevelund Okio v. Daniel Koern, an individudl, and
Primelending, a Plains Capitel Company, United States Digtrict Court Case Number CV10-
3328 ROGK {VBKx) (hereinafier, the "Action™). On or sbout May 12, 2011, the FDIC-R filed the
Fust Amended Complgint in the Action, which ssserted & claim for relief for breach of contract
against Primelending.

in the Action, FDIC-R alleged that Primelending and the Bank entered into a Magter
Correspondent Loan Purchase Agrecment dated May 8, 2007 {the "Contract™).

In the Action, FDIC-R further alieged that, pursuant to the terms of the Contract,

PrimeLending delivered to the Bank the following residential mortgage Joans: a mortgage loan

e . iﬁ ﬁ} o p?‘iﬂ Cip&i amount Gf $§g{}ﬁgg{} (‘{Z"i sl mmnjwmwasm ........................................................

EoEres 19830 1 N
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by 4 éﬁ@é {'}fimﬁi m@?ﬁe& agagnsz {hﬁ ?’@3; g{aw ;i}{ia{ﬁé ad 0000 pﬁw;&{:% ...............................................

............................................................ mé--%we---maﬁgag@ém-w-- in the ??‘%mif}@i amounis of $54 5@{}{} and §§3éz‘;{}{}

{fcollectively, the Loan”} which were secured by deeds of trust recorded against the real

........................................................... §m§m§r§mme{§% ?GB’} ona, {*: A

In the Action, FDIC-R ssserted that, pursvant to the Confract, Primelending wag

obligated to indemnify FDIC-R for certain deficiencies relating to the

G e a1

Primelending denies the cause of action alleged against it in the Action.

To avoid the expense and uncentainty of continued hitigation, the Parties desire fo ontsr
indo this Agreement.

NOW, THEREFORE, in consideration of the propuses, undertakings, payments, and

releases stated herain, the safficiency of which consideration 1s hereby acknowledged, the

undersigned Parties agree, cach with the other, as follows:

SECTION It Payment to FDIC-R,

A, As an essential covenant and condition 1o this Agreement, on or before
September 19, 2011, PrimeLending shall pay 1o the FDIC-R the total sum of Four Hundred
Seventy Five Thousand Dollars and nofcents (3473,000.00) {the “Settlement Payment™).

The Settlement Payment shall be made by wire iransfer made payable to "Morigage Recovery

b)4)

Law Group Client Trust Acconnt,” Account Number,

............................................................................. R&{ﬁw{m: ?ﬁm&zﬁ?}éi?}g Sg{{;w}wﬁ‘

B I the FDIC-R does not receive the Seitloment Pavment in full on or before the date

determined by subparagraph A above ("Settlernent Payment Due Date™), interest shall acorue at
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the rate of §% per annum, until the date of fUll payment. In addition, 1f the FDIC-R does not

receive the Seitlement Payment in full on or befors the Seittement Payment Dus Date, the FDIC-

R, in its sole discretion, shall have the right to.
i extend the period of time for payment, including interest aceruing from the
Settlement Payment Due Date through the date of payment at a rate calculated in

accordance with 26 U.8.C. § 6621{bj(3); and/or

2. enforce this Agreement and, in such event, Primelending agrees o
jurisdiction in Federal District Court in Ualifornia and fo pay all of the FDIO-R's
reasonable attomey's fees and costs expended in enforcing the terms of this Agreement;
andfor

3, declare this Agreernent pull and void, move 10 vacate any dismissal order,
to which Primelending agrees to consent, and re-institute the Action op the FDIC-R's

claims; andior

4, seek any other rehef available fo 1t in law or squily.

SECTION 1L Stiputation and Dismissal,

Al any time afler FDIC-R receives the fully-oxecuted Agreoment and full Settlament

Payment, plus any acorued interest iFapphicable, Primelending's counsel may instruct the FDIC.

R's counsel to file a Stipulation of Dismissal of the Action, with prejudics (the "Stipulation™),
with sach party to bear its own costs and attomeys’ fees. Upan receipt of such instruction from

Primelending's counsel, the FDIC-R’e counsel shall file the Stipulation within five {3) business

5 days.

At the request of PrimeLending, the FDNIC-R agrees to delay the filing of the Stipulation

FobuEt, 1985001 » e
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of Dismissal of the Action so as © allow Primebending time 1o subpoena thard parbies fr

deposition in the Action, including bul not hmited fo

.................................. ?r%m&mdingagrmfi}

the deadlines associated with the November 15, 2011 trial date. PrimeLending forther agrees

{5} business days notice. The FDUC-R agroes to provide o Primelending any non-privileged

........................................................... é@gam@ﬁ%spmmhy t ghg F};}{{Z”R in {:chc{i{}fi Wi{h Ih& ﬁe{ir}n‘

KECTHON 11 Releases,

are known or unknown, foreseen or unforeseen, patent or latent} which that Party may have

fosnor

RIBEHAS IORNE

#4543 and any other similar statute oy rule.

dhe

Each Party certifies that they have read and understood the following provisions of
California Civil Code §1542, which stales in pertinent part as follows:
A general release does not extend to claims which the creditor does
nol know or suspect to exist in his or her favor at the time of
exeeuting the release, which if known by him or her must have
materially affected his or her ssttlement with the deblor.
Each Party understands and acknowledges that the significance and consegquence of its

waiver of California Covit Code §1542 is that even if any Party should sventually suffer

take reasonable steps to subpoena any third parties for deposition ag s0on 38 possible in light of

that if such depositions are not completed in time for the FDICR fo avoid costs associated with
trial-related deadlines or court appearances, or if the court so instructs, the FDIC-R iz entitled to

file the Stipulation of Dismissal of the Action with prejudice afler providing Primelonding five

Each Party acknowiedges that this Agreement apphies to all ¢laims or causes of action for

all injuries, damages, or fosses of any type or nature {whether those injuries, damages, or Josses

Loan. Each Party hercby expressiv watves applicstion of California Civil Code
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.............................................................................. ;‘Om or

-------------- Loan, or any facty or clrcumstances related (o the

Loan, that Party will not be able 1o make any claim against the other

Party for those damages, injuries, or loss. Purthermore, cach Party scknowledges that ot
consciously intends these consequences even as to claims for damages that may exist as of the
date of this release but which that Party does not kaow exists, amd which, (Fknown, would
materially affect that Party's decipion fo execule this release, regardiess of whether that Party's
lack of knowledge ix the result of ignorance, oversight, error, negligence, or any other cause. |

A, The FDIC-R's Relesse.

Upon receipt of the Settlement Payment, plos any acerved mterest, and except a3
provided in PARAGRAPH TILC,, the FDIC-R, for Haelf and its erployees, suctessors, and
asgigns hereby releases and discharges PrimeLending and ifs respective employess, officers,
directors, representatives, beirs, exeontors, adminisirators, attorneys, sharcholders, affiliates
{including, but not limited to, PlainsCapital Bank and PlainsCapital Corporation), successors and
assigng, from any and all claims, demands, contracts, obligations, damages, actions, and canses

of action, direct or indirect, i Jaw or in equily (hereinaller, "Clatms”) ansing out of, or relating

b)(6
O t63, the

Effective simultancously with the release in PARAGRAPH [HL A shove, Primelending,
o behalf of itself and its rexpective employees, officers, direotors, representatives, heirs,
executors, administrators, attosmeys, shareholders, affiliates, successors and assigns, hereby

refeases and discharges the FRIU-R, and #ts employees, officess, direclors, representatives, heirs,

BEWEE ) -3~
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sxecutors, adminisirators, altorneys, shareholders, affilistes, successors and assigns, from any

{b)(6)

[ 8:-343--ﬁi---ﬁiaim&-aﬁsiag-e&%--ea---a?---méaﬁﬁg-- T { ozn and L.oan.

C. Excentions 1o Releage by FRIC-R,

Notwithsianding sny other provision of this Agreement, the FDHC-R does not release,

and expressly preserves fully and fo the same extent as if this Agreement had not been executed,

any claims or causes of action:

i, againgt Primelending arising out of any transsciions or loans not relating

Neanand ] Loan, incloding transactions or loans which arose out of any

other sxigting or failed financial institutions other than AmTrust Bank; and
2. which are not expressly released in PARAGRAPH JILA. above,
) Limitations on Release.
i Notwithstanding any other provision of this Agreement, this Agreement

does pot waive any claims which couald be brought by the United States through the Department

of Justice and/or the United States Attomey's Otfice for any federal judicial district. Should the
Department of Justice andior the Unites States Attormey bring such a claim, the FIJIC-R reserves
the right to seek court ordered restitulion pursuant to the relevant provisions of the Victim and
Witness Protection Act, 18 US.C § 3683, el sou., if appropriste, subject © offset by the
Settlement Payment deseribed in PARAGRAPH LA above.

2. This Agrsement is binding on the Federsl Deposit Insurance Corporation
iy it capacity a8 Receiver for AmTrust Bank, Cleveland, Ohio. Therefore, whers the
Federal Deposit Insurance Corporation is not acting in its capacity as Receiver for AmTrust
Bank, Cleveland, Ohio, nothing herein Bmits, waives, releases, diminishes or compromises the

jurisdiction and suthority of the Federal Depost Tnsurance Corporation,

Fe8RaT 1OESED o
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SECTION v lmvelvency.

A, Ingolvency,

PrimeLending warrante as to payments made by or on its bebalf that af the time of such
payment, it 18 not insolvent nor will the payment made by or on ils behalf render o insolvent
within the meaning and/or for the purposes of the United Sdates Bankruptey Code. This warranty
is made by Primel ending and not by s counsel.

B Preferonces,

In the event thai the FOIC-R s reguired to return any portion of the Seltlement Payment
due to 4 final order by 4 court that the transfer of the Settiomnent Payment or any portion therend
constituted & preforence, voldable preference, fravdulent transfer or similar transacton, thon, In
its sole digcretion, the FDIC-R may, without watver of any other rights it may have in law or
equity, pursue any of the rights and remedies set forth m PARAGRAPH LB, above, andfor
otherwise permiticd by law.

SECTION VI: Termination,

In the cvent the FDIC-R exercises its right to declare this Agreernent null and void as
provided herem in PARAGRAPH LB.3, then, for the purposes of any statute of limitations or
ofher ime-based defense o any of the claims of the FDIC-R, the parties 1o this Agreement shall
be deemed to have reverted to their respective status ag of 5:00 p.o. Bastern Time, August 25,
i

SECTION Vil: Notiees.

Any notices required bereunder shall be sent by registersd mail, first class, return receipt

reguested, and may also be sent by email, 10 the following:

1o the FOIC-R:

SORERS 1ES2 wFe
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Vanessa M. Widener
Anderson, MoPhalin & Commers LLF

444 8o

uth Flower 8

frest, 3ist Floor
My 1-2u]

&

Direct:
Main Phone:

313) 236-1613
{213} 688-0080

Main Fax; {2133 6227394

if to Primelending:

Robert Beall, Bsq.
Brian Farrell, Bsg.

Sheppard Mullin Richter & Hampton LLP
650 Tows Center Dr., 47 Floor

Costa Mesa, CA 92026

{p} (714} 313-5100

{f) {714) 513-58130

SECTION Vi Other Matters,
A No Admission of Laghility.

The undersigned Parties cach acknowiedpe and agres that the matters set forth in this
Agreement constitide the sertlement and compromise of disputed claims and defenses, that this
Agreement is not an admission or evidence of hability or infirmity by any of them regarding any
claimn or defense, and that the Agreement shall not be offered or received in evidenca by or
against any Party hereto, sxuept 1o snforee itz terms,

B, Bxecution in Counterparts.

This Agreement may be exceuied in counterparts by one or more of the Parties named
herem and all such comterparts when 3o executed shall fogether constitute the final Agreement,
as if one document had been signed by all Parties herelo; and each such counterpart, upon
execution and delivery, shall be deemed a complete original, lbinéiz‘zg the Party or Parties

subscribed thereto upon the execution by all Parties to this Agrecment.

0858 18360 1 -§-
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€. Binding Effect.

All of the undersigned persons ropresent and warrant that they are a Party hereto or are
anthorized fo sign tis Agreement on behalf of the respective Party, and that they have the full
power and authority 1o bind such Party (o sach and every provision of this Agreement. This
Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their
respective heirs, executors, administrators, representatives, emplovees, atlorneys, successors and
BESIENS.

D, Ealire Agresment.

This Agreement constilutes the entire agreement and understanding between and among
the undersigned Parties concerning the matters set forth herein and supersedes any prior
agreements or understandings. No reprosentations, warranties or inducements have besnmade o

or relied on by any Party conceming this Agreement and its exbibits other than those contained

therein,

E. Amentdments,

This Agreement may pot be amended or modified, nor may any of its provisions be
walved, excepl i writing by the Party or Parties bound thereby, or by their respective authorized
attorney(s) or other reprasentative(s),

E Reasonable Cooperation,

i The undersigned Partizs agree to cooperate 1n good {aith 1o effeciuate gl
the terms and conditions of this Agreement, including doing, or causing thelr agents and
attorneys to do, whatever is roasonably necessary o offectuste the signing, delivery, execution,
filing, recording, and entry, of any documents necessary o perform the terms of this Agreement,

2 Further, Primelending agrees to cooperate fully with the FDIC.Rin

ST o tan t “‘g‘“
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connection with an action that is expressly required of Primelending under this Agreement,
Any such cooperation that involves any out of pockel costs iz subject to reasanable
reimbursement by the FDIC-R pursuant fo its intemal guidelines and policy for such
reimbursemsent, Such cooperation {if relating to an sclion expressly required of PrimeLending
under this Agreement) shail consist of:
a. producing all documents reguested by the FDIC-R, without the
necessity of subpoeng, as determined by the FDIC-R {o be relevant to the Bank;
b, making themselves available upon reguest by the FDIC-R &
reasonable times and places for interviews regarding facts relevant to the Bank;
g, appeanng fo testify, upon request by the FDIC-R on matters
related o the Bank, without the necessity of subpoena;
d. signmg truthful affidavits upon reguest by the FDIC-R, regarding
any matier relevant o the Bank
H. Choice of Law,
This Agreerment shall be interpreted, construed and enforced according to applicable

federal Taw, o in is sbsence, the internal laws of the State of California, without regard o jis

conflics of laws,
L Advice of Counsel.

Each Party boreby scknowledges that he o1 31t has consuled with and obtained the advice
of counsel prior o execuling this Agresment, and that this Agreement has been explaived 1o that

Party by Ins oy 15 onunssl

SRRAY 1HESAD ) ’”g {}“



Page 11

) Fitle and Canlions.

All section titles and captiong contained in this Agresment are for convenience only and
shall not affect the interpretation of this Agreement.

. Aunthorship/Constructinn,

This Agreement sets forth terms and agreements jointly negotiated by the Parties, Itis
expressly agroed that this Agreement shall not be consirued for or against any party by reason of

which party drafted it

ISIGNATURES ON FOLLOWING PAGE]
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INCWITTNESS WHEREBOFE, the parties heveto have caused this Agreement to be exeouted

by each of them or their duly authorized representatives on the dales heremaller subsenbed.

Approved as o form and content

Fi?i{f as R&e&iver fer &m"i"rust

Primelending, a Plains Capltal
Company

Title: &«wzd

Dater

‘ G/el i

Approved as b forme
DATED: BSeptermber 17,

E‘;f" 2011

DATED: Septemmber |, 2011

APERES HRERG

By

Kame:

Title:

Diater

ANDERSON, McPHARLIN & CONNERS LLP

s ¢eusa H, Widener S
AtiorneVs Ror Plaintif Federal Deposit Insurance
Corporation 35 Receiver for AmTrast Bunk, Cleviand,

{3hio

SHEPPARD, MULLIN, RICHTER & HAMPTON
LLC

By

Rohert Beall
Attornoys for Defendant Primelending, s Plains Capial

Company

REN




FPIC a3 Receiver for AmTrust
Bank, Cleveland, Obio

By:
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N WITNESS WHERECF, the parties hereto have caused this Agresment to be executed

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

Primzicading, a Plains Capital
Company

Mama:

Tithe:

Bt

Approve az to form and content:
DATEL:: September |, 2011

DATED: Septerber I , 2011

Date: 4"”/4}

ANDFRSON, McPHARLIN & CONNERS LLP

By:

Vanessa H. Widener
Attorneys for Plaintiff Federal Deposit Insurance
Corporation as Receiver for AmiTrust Bank, Cieviané
Ohio

SHEPPARD MULLIN RICHTER BAMPTON LLC

obert Beall
Attorneys for Defendant Primelending, a Plains Capital

Company
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