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SETTLEMENT AGREEMENT AND 
MUTUAL RELEASE 

1. PARTIES: The parties to this Settlement Agreement ("Agreement") are Plaintiff 
~EDERAL DEPOSIT INSURANCE CORPORATION as Receiver for DoWney Savings& Loan 

Association. F.A. ("FDIC-R"), and Defendant,. JOHN ROBERT SEELEY, an individual 

("Seeley"). The FDIC-R and Seeley are sometimes herein collectively referred to as the 
.. Parties."' 

2. RECITALS: This A~ment is made with reference to the following facts: 

2.1 Certain claims arose between the Parties concerning a loan application that 

were subtnitted by Seeley who was then employed as a loan officer with Freestand Financial, a 
dissolved Arizona coq}oration. The loan application was submitted to Downey Savings & Loan 

Association, F.A. ("Downey'') in 2005 ("Loan") on behalf of borrower Deborah Gaxiola 
("Gaxiola .. ), Downey approved the loan application and fUnded the Loan which was secured by 

a trust deed on real property that was then owned by Gaxiola. 

2.2 The Loan subsequently defaulted and following a foreclosure sale, the real 

property reverted to Downey, resulting in an alleged loss to the thrift of over $163,000. 

2.3 In November 2008, the FDIC·R was appointed the Receiver over aU of 
Downey's assets and liabil;ties. Among the assets the FDIC·R is charged with trying to recover 
upon is the loss relating to the Loan (•'Claims''). 

2.4 The Claims subsequently became the subject of a Complaint 

("Complaint .. ) entitled FDIC-R v. Freestand Financial, ere., eta/., Case No. SACVl0-00437 
DOC (RNBx). filed by the FDIC-R ("Action") and now pending in the United States District 
CQurt for the Central District of California, Southern Division. 

2.5 In its Complaint, the FDIC-R alleges that Seeley was acting as the sub-

agent for the licensed mortgage broker, Freestand Financial and its principals, Martha and Jesse 
Gee, in submitting the Gaxiola Loan application to Downey. Seeley was served with the 

summons and Fourth Amended Complaint in the Action, and answered in pros~. 

Uj By this Agreement, the PaJiies hereto intend to settle and dispose of fully 

and completely, any and all claims, demands~ causes of action, obligations, damages, and 
liabilities that arise out of or relate to the Action and the Claims alleged therein by the FDIO·R 

against the Defendant. 

2.7 The Federal Deposit Insurance Corporation in its separate corporate 

Page I of5 

SETTLEMENT AGREEMENT AND MUTUAL RELEASE 



capacity as the insurer of deposits and bank regulator, and all other federal agencies of the 
. \ . . 

United States of America, are not parties to this Agreement and are not bound in any manner to 

its terms and conditions. The FDIC-R enters into this Agreement solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association, F.A., and no other receivership 

now existing, previously existing or hereafter appointed. 

3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no perfonnance under this Agreement, shall be construed as an admission 
b.y any Party of the validity or invalidity of the Claims alleged in the Action; and, the Patties 

agree that this ·Agreement is entered into solely for the purpose of cOnvenience and to 

compromise the disputed Claims the FDIC-R has alleged in the Action against the Defendants. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement terms: 

4.1 The FDIC-R agrees to stipulate with Defendant to dismiss the Defendant 

from the Action with prejudice in exchange for Defendant's waiver of attorney's fees and costs 

and the execution of this Settlement Agreement and Mutual Release. 

5. MVfUAL RELEASES AND WAIVER OF CIV. CODE§ 1542: 

5.1 In consideration of the Settlement terms as set forth in Paragraph 4 abOve, 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this A8feement, they hereby covenant not 

to· sue each other ever again ori the Claims ·and· the Parties acknowledge full and complete 

satisfaction of. and hereby release, remise, and forever discharge each other, including their 
respective insurers, officers, directors, affiliated companies, agents, representatives, spouseS, 

heirs, suceessors or predecessors in interest, assignees, attomeys, employees and contractors 

from any and all the Claims, demands, counts, obligations, agreements, damages, liabilities, 

losses, costs and expenses of any kind, in law or in equity, whether known or unknown, that 

either Party now holds, or has ever held against the other, or may hold in the future, that arise out 

of or are in any way connected with, the Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors,: affiliated companies, insurers, agents, representatives, spouses, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to thp benefit of1he Parties, and each of them. 

5.3 The Parties specifically ihtend that the release contained in this Agreement 

shall bar all released claims, including those which are currently unknown to them. f:he Parties 

understand and accept tho risk that they may later discover a .claim encompassed by the Release 
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.in this Agreement which they did not know or suspect to exist, or which they oould not have 

known or suspected to exist. The Parties hereby specifically waive the protection of Civil Code 

section 1542 which reads as follows: 

A general release does not extend to claims which the creditor doe~ not 

know or suspect to exist in his or her favor at the time of executing the 

release, which if known by him or her must have materially affected his .or 

her settlement with the debtor. 

The foregoing waiver is expressly limited to the cl.aims held by the Plaintiff, Federal Deposit. 

Insurance Corporation as Receiver for Downey Savings and Loan Association, F.A., and no 

other receivership, nor to the Federal Deposit Insurance Corporation in its separate corporate 
capacity. as more particularly set for in paragraph 2. 7 above. 

6. A ITORNEYS' FEES: ln the event any action is brought to enforce or interpret 

this Agreement. the prevailing party shall be entitled to an award of reasonable attorneys' fees in 

addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant, 
and agree as follows: 

7.1 ·The FDIC-R is the lawfully appointed Receiver for Downey and has 

succeeded to and now holds each of the Claims that are the subject of the Action and this 

Agreement. The FDIC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver of Downey. 

7.2 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing. this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress, or ~due 
influence. The Parties affirm that they have read this Agreement and Wldeistand the contents · 

hereof. 

7.3 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 

another Party, in executing this Agreement, or in making the settlement provided for herein, 

.except as is expressly represented or promised in this Agreement. 
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7.4 None of the Parties have h fore assigned, transferred, or granted, or 

pru:ported to assign. ttansfer, or grant, any of the C 

7.5 · y additional documents as reasonably 

convenient. necessary or desirable to carry out the pro · ions of this Agreement. 

8. MISCELLANEOUS: 
8.1 This ~ent sball be d ed to bave been executed and delivered 

within the State of California. and the rights. and bligations of the Parties hereto shall be 

constmed and enforced in accordance with,. and gov ed by. the laws of the State of California. 

K2 This Agreement constitutes as· gle, integrated written contract expressing 

the entire agreement of the Parties. This Agreement only be modified in a writing signed by 

all the Parties. 'Ibis Agreement shall be intezpreted · accordance with the plain meaning of its 

terms and not strictly for or against any of the Parties this Agreement. 

8.3 ure contractual and not mere recitals. 

The A~t sball be considered severable, such if any provision or part afthe Agreement 

is ever held invalid under any Jaw or ruling, that pro • on or part of the Agreement shall n:main 

in fo:rce and effect to the extent allowed by law. and other provisions or parts shall remain in 
full force and effect. 

.8.4 This Agreement may be ex in counterparts and shall be effective on 

the date first executed by any one of the Parties if so executed in counterparts (tb.e 

"effective date"). Any signature obtained by facsimil or e-ma11 shall be as valid as an original 

signature. An authenticated copy of this Agreement be used for any purpose for which tb.e 
original may be used. 

DATED: 5- )I- L1 
SEELEY, an individua1 

DATED: __________ _____ 
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7.4 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer, or grant, any of the Claims that are alleged in the Action. 

7.5 Each Party agrees to execute any additional documents us reasonably 

convenient, necessary or desirable to carry out the provisions of this Agreement. 

8. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Patties hereto shall be 

construed and enforced in accordance with, and governed by, the laws of the State ofCalifomia. 

8.2 Tills Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 

· all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of its 

terms and not strictly for or against any of the Parties to this Agreement. 

8.3 The provisions of this Agreement are contractual and not mere recitals. 

The Agreement shall be considered severable, such that if any provision or part of the Agreement 

is ever held invalid under any law or ruling, that provision or part of the Agreement shall remain 

in force and effect to the extent allowed by law, and all other provisions or parts shall remain in 

full 'force and effect. 

8.4 This Agreement may be executed in counterparts and shall be Cfrective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

"effective date"). Any signature obtained by facsimile or e-mail shall be as valid as an original 

signature. An authenticated copy ofthis Agreement 6an be used for any pwpose for which the 

original may be used. 

DATED: _________ _ 

JOHN ROBERT SEELEY, an individual 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, as Receiver for Downey Savings 

&"1""'.......,......,."""'-'......,"'---------, 
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APPROVED AS TO FORM: 

orneys for Federal Deposit Insurance 
orporation as Receiver for Downey 

.___.......~ Savings & Loan Association, F .A. 
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SETTLEMENT AGREEMENT AND 
MUTUAL RELEASE 

L PARTIES: The J)arties to this Settlement Agreement ("Agreement'") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for :Downey Savings & Loan 

Association, FA. ("FDIC-R"). and Defendant broke'fs, AMERIFUND FINANCIAL, INC., a 
dissolved California corporation ("Amerifund") ERIC MA'ITimW ANDBRSON, an individual 
("Anderson'') Gointly, "Defendants"). The FDIC-R and Defendants are sometimes herein 

collectively re:fetted to as the "Parties!' 

. 2. RECITALS: This Agreement is made with reference to the following facts: 

2.1 Certain claims arose between the Parties concerning six (6) loan 

applications that were submitted by AmerifUnd to Downey Savings & Loan Association, F.A. 

("Downey} in 2004 and 2005 ("Loans"). Downey approved tbc loan applications fOT Ann 

.Donovan, Chris and Pam Gallegos, Alan and Rowena Manuel, Anthony 'Norman, Petra White 
and Terri Lynn Worthy. Baeh Loan was secured by a tru1t deed on real property tb.at was then 

owned by the borrowers. 

2.2 The Loans subsequently defaulted and following foreclosure sates, the real 
properties each reverted to Downey, resulting in a combined alleged Joss to the thrift of over 

Sl, 1 oo,ooo.oo. 
2.3 In November 2008, the FDIC-R was appointed the Receiver over all of 

Powncy•a asset:! and liabilitlc::~. Among tbe as5cts the FDIC-R is cbarged with trying to recover 

upon ;s tbe loss relating to the Loan ("Claims"). 

2.4 The Claims subsequently beciame the subject of a Complaint 

("Complaint'') entitled FDIC4 R v. Amerlfwzd Financial, etc., et al .. Case No. SACV1I-o840 

DOC (RNBx), filed by the FDIC-R ("Action") and now pen~g in the United States District 

Court for the Central District of California, Southern Divi$ion. 
2.5 In its Complaint. the .FDIC-R alleges that Anderson was the qualifying, 

licensed real estate broker under whose license Amerifund qualified to and did business; a®, 
f:Urther, that Anderson should be held jointly li!lblc with Amerifund on the C1a.ims because 

Anderson was the alter eso of Amerifund. 

2.6 Defendants filed Answe111 in response to the PDIC-R's Complaint and 

Defendants have been represented by legal counsel throughout the pendency of the Action. 
including this settlement. 
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2. 7 By this Agreement the Parties hereto intend to settle and dispose of, fully 

and completely. any and all claim~. demands, causes of action, obligations, damages, aud 
liabilities that arise out of or relate to the Acti<1n and the Cldims alleged therein by tbe FDIC-R 

against the Defendants. 
2.8 The Federal D~osit I~ C.otporation in its separate oorporete 

capac:Hy as the insurer of deposits and bank .regulator, and all other fcdcraJ agencies of the 

United States of America, are not parties to this Agreement and arc not bound in any manner to 

its tertn5 and conditions. The FDIC-R crJters into this Agreement solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association. F .A., and no other receivership 

now existing, previously existing or hereafter appointed. 
3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreeme:nt, aod no performance under this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the Claims alleged in the Act.iol\j and, the Partie' 

agree that this Agreement is entered into solely for the purpose of convenience ond to 

compromise the disputed Claims the FDIC-R has all~ed in the Action against the Defendants. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement tmms: 

4.1 The FDIC-R agrees to stipulate with Dcfendantll to dismiss the Defendant!! 

from the Attlon with pRjudicc in exchange for Defendants' waiver of altQmey's fees and costs 
and the execution of this Settlement Agreement and Mutual Release. 

5. MUTUAL I!ELEASE5 AND WAIVER OF CIV, CODE§ 1542; 

5. J lu consideration of the Settlement tenns as set forth in Paragraph 4 above, 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they herebY covenant not 
to tue ~ch othet ever again on the Claim!! and the Parties acknowledge full and complete 

satisfaction of. and hereby release, remise, and f()I1!Vl'!l' discharge each other, including their 

reBpective iilS'U['eT5, officers, d~tors, affiliated compani~s. agents, representatives, spouses, 

heirs, successors or predecessors in interest} assignees, attorneys, employees and oontra.ctors 
from any and all the Clabna, demand.o;, caunts, obligations, agreements, damages, Uabilities, 

losses, CQSts and expenses of Blly kind;. in law or in equity, whether known or unknown~ that 
either \'arty now holds, or has ever held against the other. or ntay hold in the future, that arise out 
of or are in any way eonnected with, the Clabns alleged in the Aetion. 

5.2. This Agreetnent shall be bindi~ on the Parties and on their respective 
officers, directors, affiliated companies, insurers, agents, representativea1 spouses, heirs, 
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successors or predecessors in interest. assignees. attorneys, employees and contractors end shall 
~ to the benefit of the Parties, and each of them. 

5.3 The Parties specifically intend that the release contained in this Aareement 

shall bar all released claims, including those which are currently un.lmown to them .. The Parties 

llllderstand and accept the risk that they may later discover a claim encompSS{Icd by the Release 

in this Agreenl¢llt which they did not know or suspect to exist, or which they could not have 

known or suspected to exist. The Parties hereby specifically waive the protection of Civil Code 

section 1542 which reads as follows: 

A general release does not extend to claims which the creditor does not 

know or suspect to exist in his or her tavor at the tim.e of executing the 

release, which if known by him or her mu.'it have materially affected his or 

her settlement with the debtor. 

The f<Jregoing waiver is expressly limited to the claims held by tbe Plaintiff, Federal Deposit 

Insurance Corporation 11$ Receiver tor Downey Savings rmd Loan As.oociation, F.A •• flJld no 

other receivership, l'l('lr to tbc: Federal Deposit InSW'allCe Corporation in its separate corporate 

capacity, as more particularly set for in paragraph 2.8 above. 

6. A TTORNEXS' FEES: 1n the event any action is brought to enforce or jntetprct 
this Agreement the prevailing party shall be entitled to an award of reasonable attorneys' fees In 

addition to any other relief to wbi.ch the prevailing party may be entitled. 

7. REPRESI!iNIATIQNS AND WARRANT~: The Parties repTCSent, warrant. 
and agree as follows: 

7.1 The FDIC~& is the lawfully appointed Receiver for Downey and has 
succeeded to tmd now holds each of the Claims tbat are the subject of the Action and thls 
Agreement. The FDIC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver of Downey. 

7.2 Bach of the Parties has received or bad the opportunity to seek their own 

independent legal advice with respect to the advisability of a.ecuting this Asrcemont. Tbe 

Parties acknowledge that they have cxec:uted this Agrcgnent without fraud, duress, or undue 
influoncc. The Parties affinn that they have read this Agreement and undc:rstand the ccmtents 

. hereof. 

7 .:; No Party, not any agent or attorney of any Purty, has made any statemeJ:Jt, 
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GAI3URO PAC£ Bli/E16 

DATED: /la Mc1/L 

APPROVED AS TO FORM: 

;p 

c. ox 

ERTC 

FEDERALDEPOSIT~SURANCE 
CORPORATION, as Rec(liver for Downey Savings 
&~na~~A-------~ 

eys for Federal Deposit Insurance 
Cotpondicm as Receiver for DoWiley 

...._ __ ___,Savings & Loe.n Association. F.A. 

VIRGINIA GABURO ASSOCJA YES 

V GIN GABURO 
eys for Defendants, 

Amcrifund F"tnanciat, Inc. and 
Erie Matthew .Anderson 
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SETTLEMENT AGREEMENT AND 
MUTUAL RELEASE 

1. PARTIES: The parties to this Settlement Agreement ("Agreement") are Plaintiff 

FEDERAL DEPOSIT lNSURANCE CORPORATION as Receiver for Downey Savings & l-oan 
Association, F.A. ("FDIC-R,), and Defendant appraisers, ELIZABETH PETERSON 

("Peterson"), THOMAS O'HANLON ("O'Hanlon") and JOHN D. SLINGER (''Slinger'') 

(jointly, "Defendants"). The FDIC-R and Def(mdants .are sometimes herein collectively referred 

to as the "Parties." 

2. RECITALS: This Agreement is made with reference to the following facts: 

2. J Certain claims arose between the Parties concerning an appraisal report 

and a review appraisal report that the Defendants, respectively, prepared relative to a refinance 

loan that Downey Savings & Loan Association, F.A. ("Downey'') approved and funded for 

borrower Terri Lynn Worthy ("Worthy") in December 2005 ("Loan"). 

2.2 The Loan was secured by a trust deed on real property then owned by 

Worthy and commonly known as 8425 Jnnsdale Lane, San Diego ("Subject Property"). Peterson 

and O'Hanlon prepared an appraisal report on the Subject Property. Slinger prepared a review 

appraisal report on the Subject Property. 

2.3 The Loan . was approved and funded by Downey and subsequently 

defaulted. Following a foreclosure sale, the Subject Property, reverted to Downey, resulting in an 

alleged loss to the thrift of over $209,000. 

2.4 In November 2008, the FDJC-R was appointed the Receiver over all of 

Dowoey's assets and liabilities. Among the assets the FDIC-R is charged with trying to recover 

upon is the loss relating to the Loan ("Claims"). 
2.:> The Claims subsequently became the subject of a Complaint 

(''Complaint") entitled FDIC-R v. Amerifund Financial, etc., et al., Case No. SACV11-Q840 

DOC {RNBx), filed by the FDIC-R ("Action") and now pending in the United States District 

Court for the Centra1 District of Califomia, Southern. Division. 

2.6 Defendants filed Answers in response to the FDIC-R's Complaint and 

Defendants have been represented by legal counsel throughout the pendency of the Action, 

including this settlement. 
2.7 By this Agreement the Parties hereto intend to settle and dispose of, fully 

and completely. any and all claims, demands, causes of action, obligations, damages, and 
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liabilities that arise out of or relate to the Action anq the Claims alleged therein by the FDIC·R 

against the D¢fendants. 
2.8 The federal Deposit Insurance Corporation in its separate corporate 

capacity as the insurer of deposits and bank regulator, and all other federal agencies ofth~ 

United States of Amerlca, are not parties to this Agreement and are not bound in any manner to 

its tmns and conditions. The FDIC-R enters into this Agreement solely in its limited capacity as 

the appointed Receiver of lJQwney Savings & Loan Association, F .A., and no other receivership 
now existing. previously existing or hereafter appointed. 

3. NO ADMISSION RE MERITS OF CLA1MS: The Parties agree that nothing in 

this Agreement, and no performance under this Agreement, shall be construed as an admissio.n 
by any Party of the validity or invalidity of the Claims alleged in the Action; and, the Parties 
agree that this Agreement is entered into solely for tbe purpose of convenience .and to 

oornpromise the disputed Claims the FDIC-Rhas alleged in the Action against the Defendants. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement tenns: 

4.1 · Defendants, through their errors and omissions carrier, shall pay by draft 
payable upon first presentation, the sum of Sixty-Nine Thousand No/100 Dollars ($69,oo0.00) 

within sixty (60) days of the date on which this Agreement is fully executed by all parties. 

4.2 After said payment has been made and funds have cleared, the FDIO·R 

shall cause to be filed a stipulation for entry of an order dismissing the Defendants, and each of 

them. from the Action with prejudice. 

5. MQTUAL RELEASES AND WAIVER OF CIV. CODE§ 1542: 

5.1 In consideration of the Settlement tenns as set forth in Paragraph 4 above, 
and all other promises, covenants and consideration provided for herein, the Parties agree that. 

except as to such rights or claims 8S may be created by this Agreement, they hereby covenant not 
to sue each other ever again on the Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, remise, and forever- discharge each other, including their 
. respective insurers, officers, directors, affiliated companies, agents, representatives, spouses, 
heirs, successors or p~decessors in interest, assignees, attorneys. employees and contractors 

from any and all the Claims, demands, counts. obligations, agreements, damages. liabilities, 
losses, co~ and expenses any kind, in law or in equity, whether known or unknown, that 
either Party now holds. or has ever held against the<~ther. or may .hold in the future, that arise out 

of or are in any way connected -with, the Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their r~pective 

officers. directors, affiliated compani~s. insurers, agents, representatives, spouses, heirs, 
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successors or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to the benefit of the Parties, and each of them. 
5.3 The Parties specifically intend that the release contained in this Agreement 

shall bar all reh:ased claims, including those which are currently unknoV~rn to them. The Parties 

understand and accept the risk that they may later discover a claim encompassed by the Release 

in this Agreement which they did not know or suspect to exist, or which they could. not have 

known or suspected to exist. The Parties hereby specifically waive the protection of Civil Code 

section 1542 wbich reads as follows: 

A general release does not extend to claims which the creditor does not 

know or suspect to exist in his or her favor at the time of executing the 

release, which if known by him or her must have materially affected his or 

her settlement with the debtor. 

The foregoing waiver is ex.pressly limited to the claims held by the Plaintiff, Federal Deposit 

Insurance Corporation as Receiver for Downey Savings and Loan Association, F .A., and no 
other receivership. nor to the Federal Deposit insurance Corporation in its separate corporate 

capacity, as more particularly set for in paragraph 2.8 above. 

6. A'ITORNEYS' FEES: In the event any action is brought to enforce or interpret 

this Agreement, the prevailing party shall be entitled to an award of reasonable attorneys' fees in 

addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: Th~ Parties represent, warrant, 

and agree as follows: 

7.1 The FDIC-R is the lawfully appointed Receiver for Downey and has 

succeeded to and now holds each of the Claims that are the subject of the Action and this 

Agreement. The FDIC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver ofDowney. 

7.2 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress, or undue 
influence. The Parties affinn that they have read this Agreement and understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of ~y Party, bas made any statement, 
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reprcsel'}lation, or pnm:~be 1o ~Y other Party repding ~my facts which the Party has thea fll]iod . 

upoo in entering into this i\sfeement. and the Parties: 11m eacb aftiml that 1bey have not n&d 
l!p9118\J.Y !ltatemcnt, rc~ or promise by any DIIK!r J>eny, m or any qent or l1tiOI'nC)' 1M 

another 'P.arty, in executing thiS Agrtle1'00llt, or irl making the settlement provided for herein. 
extept II$ is expressly JePI'C$ell~ or promised in !his Agreemeat. 

7.4 None .of the Patties have heretofore assigned, l!.'anSferTe4. or granted, or 
pmport~ to 11$$ign, ~.or gmnt, any of1he Claims that arc aUcged In the Acdon. 

7 .S Each Party agrees to execute any additional documents as reasonably 
ctmvenienl, necessacy or dc:llil;tble to carry out the provisions o!tbils Agr:e<:mcnt. 

a. MJSCELLANIOUS: 
8.1 Tbi.s ~ent shall be deemed to have been ex~ lmd deli~ 

within lhcr State of c.Jlfi:lmill. and the rights and obli,eations of the Parties hereto shall bo 

construed and enfoo:ed In a<:«lrdarn:e \vi!h, and governed by, the la>vs of the Slate of California.. 

8.2 This Agreement constitutes a single, integrated written contract expressing 
'ibe entire agreement of the Ptut.ies. This Agreement may only be tnodified 1n 11 writing signed by 
all the Patties. Thi<~ Agreement .ftll be interpreted in aooordanee with the plain meaning of its 
1cnns and not :mietl;r for or againgt eny of the Patties to this Ap~~ement. 

8.3 The proviSions of tb!s A~ are e<mii:HI.ual and not m""' recitals, 

The Agre'aDem sbiiiJ be considered severable. sucb that if any provision or psrt of1he Agreemoot 
is ewe held invalid ll.lld« any lliW or ruling, lhllt proviainn or part af the A8fCement shall remain 
irl force and effect to the extent allowed by law, snd an other provision~ or pans shall remain in 

fill! forte and effect. 

8.4 Tbis Apment m11y be executed ill COIIIIterpal'ts and shall be etfl:clive on 

the date fmrt executed by any l.llle or the Parttes hc:te!o if :10 eltCCttled in c::ountcn"pllrtll (the 
"effective date"). Any signlltllre obtained by facsimile or e-mail shall be as valid as an originol 
signature. An nutbcmtic:ated oopy of this Agreement can be used for any purpose for which the 

!~~:~~~~U'z~ f / 
ELIZABETH PETERSON, tm indl:vldual 

lHOMAS O'HANLON,m.inoxvidual 

DATED: ____ _ 

JOHN D. SLINOER. All individual 

~4oH 
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representation. or promise to any other Party regarding any facts which the Party hilS then relied 
upon in entering i:nto this Agreement, and the Parties here each affirm that 'they have not relied 
upon any statement. representation br promise by any other Party, m of any agent or anot;ney for 

another Party, in executing this Agreement, or in making the settlement provided for herein. 
except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned. tmnsferred. or ~ted, or 
purported to assign. transfer, or grant, any of the Claims that are alleged in the Action. ! 

1.5 Each Party agrees to execute any additional documents as ~onably 
oonvenient, necessary or desirable to carry out the provisions of this Agreement. I 

; 

8. MISCELLANEOUS: 
I 

8.1 This Agreement shall be deemed to have been executed and delivered 
within the State of California, and the rights and obligations of the Panies hereto :shall ~ 

construed and enforced in accordance with, and governed by. the laws of the State of California.. 
! 

8.2 This Agreement constitutes a single, integrated written contract ~pressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing Sfgned by 

all the Parties. This Agreement shall be interpreted in ac<:ordance with the plain mean~g of its 

tenns and not strictly for or against any of the Parties to tbis Agreement I 
I 

8.3 · The provisions of this Agreement are contracrual and not m recitals. 
The Agreement shall be considered severable, such that if any provision or part of the AiJ~rnent 

is CYa' held invalid under any law or ruling, that provision or part of the Agreement shaii remain 

in force and effect to the extent 11.Uowed by law, and all other provisions or parts shall ~main in 

full force and effect i 
i 

8.4 . This Agreement may be executed in counterparts and shall be effrcuvc on 
the date first executed by any one of the Parties hereto if so executed in counterParts (the 

"effective date"). Any signature obtained by facsimile or e·mail shall be as valid as an original 
I 

signature. An authenticated cepy of this Agreement can be used for any purpose for Y,.hich the 

. original may be used. """l ~-----, 
(b)(6) DATED:_. __________ _ 

DATED:- Pit J., J<YC 
. . ( ' 

DATED: ____ _ 
JOHN D. SLINGER, an individual 
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repre~ntation, or promise to an)' other Parry regarding any facts which the Party has then relied 

Upon in entering into this Agreement, and the Parties here each a:ffinn that they have no-t relied 

qpoD any statement, representation or promise ·by any other Party, or of any <\gent or attomey for 
another Party, in ex~uting this AgreententJ or in making the settlement provided for herein, 

CX.i<ept es is expressly represented or promised ·in this Agreetnen:t. 

7.4 None of the Parties have h~retofore assigned, transferred, or granted, o~: 
purported to assi$n, transfer, or grant, any ofthe ClaJms 1hat are alleged in the A,etion. 

7.5 Each Party agrees to execute any additionat documents. as reasonably 
oonvenioot, nocessary.or desimbte to carry c'lit the provisions of this Agreement. 

6. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have ~l c:xecuted and delivered 

within the Stato of California, and fhe rights and obligations of the Parties beroto shall bo 
construed and enforced in ~ordance with, and govemed by, tlle laws of the State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 
the entire agreement of the Parties. This Agreement may only be· modified in a writing signed by 

~11 the P~ies. This Agreement shall be interpreted ill aocord!!llce witb the plain m~iAg ofi.ts 
tent~$ and not strictly for CIT against any ~fthe Parti~s to this Agreement 

8.3 Th<r provisi01;1s ofthis Asreentent ~ contractual and not mere retitals .. 

The Agreement shall be considered scvemble, su~b tfiat lf lin)' prQVision or part of tbe Agreement 
is e:ver beld tnvalid :under any law or ruting, that provision or part of the Agreement shall remain 

tn force and effect to the extent llllowed by law, and nil other provisions or parts shall onnaio in 

full force aDd effect. 

8.4 . This Agreanent may be executed in cou'nterparts and shall be effective On 

the date first exeouted by uy one of the Parties hereto if so ~xecuted in cotm1erpartS (the 

"effective date"). Any signature nbtained by fa0$imile or e-mail shall be as valid as an original 
signawre. An 11UtbentiQatcd copy of this Agreement can be used for any purpose for which the 
original may be used. 

DATED: 
ELIZABETH PETERSON) an individual 

DATED:-----

DATBD: S/:,P. 
JOHN D. tfrJINGBR, an individual 
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APPROVED AS TO FORM: 

HERSHOR.IN & HENRY LLP 

C. WILCOX 

FEDERAL DEPOSIT JN:SURAN:CE 
CORPORATION, as Recel\ler for Downey ·savings 
&L~~~~----------~ 

meys for Federal Deposit Insurance 
oration as Receiver for Downey 

'-------'Qavings & Loan Association, P.A. 

?r:-:-:----·: 
. • ROB ~N 1tbl(6) 

Attorneys for Dcfom!Mts;'------' 
Elizabeth Pe.terson. Thomas O'Hanlon 
AndJobn D. Slin~er 
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SETTLEMENT AGREEMENT AND 
MUTUAL RELEASE 

l. PARTIES: The parties to this Settlement Agreement ("Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 
Association, F.A. ("FDIC-R"), and Defendant appraisers, MICHAEL RUDD ("Rudd") and 

CURTIS PAGE ("Page'') (jointly, "Defendants"). The FDIC-R and Defendants are sometimes 
herein collectively referred to as the "Parties." 

2. RECITALS: This Agreement is made with reference to the following facts: 
2.1 Certain claims arose between the Parties concerning an appraisal report 

and a review appraisal report that the Defendants, ~pectively, prepared relative to a refinance 
loan that Downey Savings & Loan Ass6ciation, F.A. ("Downey") approved and funded for · 

borrower Anthony Nonnan ("Norman") in September 2005 r•toan"). 

2.2 The Loan was secured by a trust deed on real property then owned by 

Nonnan and commonly 'known as 4349 W. Vasser Ave., Fresno, California ("Subject Property"). 

Rudd prepared an appraisal report on the Subject Property. Page prepared a review appraisal 

report on the Subject ,Property. 

2.3 The Loan was approved and funded by Downey and subsequently 

defaulted. Following a foreclosure sale, the Subject Property reverted to Downey, resulting in an 
alleged loss to the thrift of over $89,900.00. 

2.4 In November 2008, the FDIC~R was appointed the Receiver over all of 
Downey's assets and liabilities. Among the assets the FDIC-R is charged with tryhtg to recover 

upon is the loss relating to the Loan ("Claims"). 

2.5 The Claims subsequently became the subject of a Complaint 

("Complaint") entitled FDJC-R v. A.merifund Financial, etc., et al., Case No. SACVll-0840 

DOC (RNBx), filed by the FDIC-R ("Action") and now pending in the United States District 

Court for the Central District of California, Southern Division. 
2.6 Defendants filed Answers in response to the FDIC-R's Complaint and 

Defendants have been represented by legal counsel throughout the pendency of the Action, 

including this settlement. 

2. 7 By this Agreement the Parties hereto intend to settle and dispose of, fully 
and completely, any and all claims, demands, causes of action, obligations, damages, and 

liabilities that arise out of or relate to the Action and the Claims alleged therein by the FDIC-R 
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against the Defendants. 
2.8 The Federal Deposit Insurance Corporation in its separate corporate 

capacity_ as the insurer of deposits and bank regulator, and all other federal agencies of the 

United St!ites of America, are not parties to this Agreement and are not bound In any manner to 
its terms and conditions. The FDIC·R enters into this Agreement solely In its limited capacity as 
the appointed Re<:civer of Downey Savings & Loan Association, F .A., and no other receivership 
now existing, previously existing or hereafter appointed. 

3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 
this Agreement, and no performance under this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the Claims alleged in the Action; and, the Parties 

agree that this Agreement is entered into solely for the purpose of convenience and to 
compromise the disputed Claims the FDIC-R has alleged in the Action against the Defendants. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement terms: 

4.1 Defendants, through their errors and omissions carrier, shall pay by draft 

payable upon first presentation, the sum ofTwenty-Five Thousand No/100 Dollars ($2S,OOO.OO) 
within sixty (60) days of the date on which this Agreement is fully executed by all parties. 

4.2 After said payment has been made and funds have cleared, the FDIC·R 
shall cause to be filed a stipulation for entry of an order dismissing the Defendants, and each of 

them, from the Action with prejudice. 

S. MUTUAL RELEASES AND WAIVER OF CIV. CODE§ 1541: 

5.1 In consideration of the Settlement terms as set forth in Paragraph 4 above. 
and all other promises, covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 
to sue each other ever again on the Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, remise, and forever discharge each other, including their 
respective insurers, officers; directors, affiliated companies, agents, representatives, spouses, 
heirs, successors or predecessors in interest, assignees, attorneys, employees and contractors 
from any and all the Claims, demands, counts, obligations, agreements, damages, liabilities, 

losses, costs and expenses of any kind, in law or in equity, whether known or unknown, that 
either Party now holds, or has ever held against the other, or may hold in the future, that arise out 

of or are in any way connected with, the Claims all~ged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors, affiliated companies, insurers, agents, representatives, spouses, heirs, 

Page2of5 

SETI'LEME.NT AGREEMENT AND MUTUAL RELEASE 

http:25,000.00


successors or predecessors in interest, assignees, attorneys. employees and contractors and shall 
inure to the benefit of the Parties, and each of them. 

5.3 The Parties specifically intend that the release contained in this Agreement 

shall bar all released claims, including those which are currently unknown to them. The Parties 

understand and accept the risk that they may later discover a claim encompassed by the Release 

in this Agreement which they did not know or suspect to exist, or which they could not have 

known or suspected to exist. The Parties hereby specifically waive the protection of Civil Code 

section 1542 which reads as follows: 

A general release does not extend to claims which the creditor does not 

know or suspect to exist in his or her favor at the time of executing the 

release, which if known by him or her must have materially affected his or 

her settlement with the debtor. 

The foregoing waiver is expressly limited to the claims held by the Plaintiff, Federal Deposit 

Insurance Corporation as Receiver for Downey Savings and Loan Association, F.A., and no 

other receivership, nor to the Federal Deposit Insurance Corporation in its separate corporate 

capacity, as more particularly set for in paragraph 2.8 above. 

6. ATIORNEYS' FEES: In the event any action is brought to enforce or interpret 

this Agreement, the prevailing party shall be entitled to an award of reasonable attorneys' fees in 
addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant. 

and agree as follows: 

7.1 The FDIC-R is the lawfully appointed Receiver for Downey and has 

succeeded to and now holds each of the Claims that are the subject of the Action and this 

Agreement. The FDIC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver of Downey. 

7.2 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress, or undue 

influence. The Parties affirm that they have read this Agreement and understand the contents 

hereof. 

7.3 No Party, nor ~my agent or attorney of any Party, has made any statement, 
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representation, or promise to any other Party reprdins any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affinn that they have not relied 

upon any statement. representation or promise by my other Party, or of any agent or attorney ft~r 
another Party, in executing this A.grccment, or in making the settlement provided for herein. 
except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned, transferred, or panted, or 

pwportcd to assign. traru~fer, or grant, any of~ aaims that are alleged in the Action. 

7.5 Each Party acrces to execute any add.itional documents aa reasonably 
convenient, necessary or desirable to "">'out the provisions of this Agreement 

8. MJSCELLJ\NEOUS: 

8.1 Thi:~ Agreement shall be: deemed to have: been executed and delivered 

within the State of California, and tht rigbl$ and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and sovemed by, the laws of the State: of California. 

8.2 Thi.:; Agreement coru~titutcs a single, integrated written contract expressins 

the entire agreement of the Parties. This Agreement may only be modified in a writing signccl by 
all the Parties. This Agreement shaH be interpreted in accordance with the plain meaning of its 
tcnil$ lllld not Gtrictly for or against any of the Parties to this Agreement. 

83 The provisions of this Asrcc:meot are conlractual and not mere rcdtals. 
The Agreement shall be considered severable, sucb that if any provision or part of the Agrecmcot 
Is ever held invalid under any law or ruling. that provision or put of lhe Agreement shall remain 

in force and effect to the extent allowed by law. and an other provisions or parts shall remain in 
full force and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 
the date tiJSt exectttcd by any one of the Panies hereto if so executed in counierp111s (the 

"effective date"). Any sign.atUre obtaioed by facsimile or c-maU shall be as valid as llll original 

signature. An authenticated copy of dtis Agreement can be used for any purpose for which lhc 

original may be used. 

oA TEo: i:ii./ {i.f'l toi z_ 
• < 

MICHAEL RODD, an irubvtdual 

DATED:------
CURTIS PAGE, an lndividttal 

Pqe4or5 
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representation. or promise to any other Party regarding any tilcls which the Party bas then relied 

upon In entering into this Agreement, and the Parties here each aff'um that they have not relied 
upon any statement, representation or promise by any other Patty, or of any agent or attorney for 
another Party. In executing this Agreement, or in making the settlement provided fur herein, 
except as is expressly represented or promised in this Agreement 

7.4 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer, or grant, any of the Claims that are alleged in tho Action. 

7.5 Each Party agrees to execute any additional documents 118 reasonably 

convenient. necessary or desirable to carry out the provisions of this Agreement. 

8. MISCELLANEOUS: 
8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Parties hereto shall be 
construed and enforced In aeoordance with, and governed by, the laws of the State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 
the entire agreement of the Parties. This Agreement may only be modified In a writing signed by 

all the Partics. This Agreement shall be interpreted in accordance with the plain moaning of its 
tcnns and not strictly for or against any of the Partics to this Agreemcnt. 

8.3 The provisions of this Agreement are contractual and not mere recitals. 
The Agrecment shall be considered severable, such that If any provision or part of tho Agreement 
is ever held invalid under any law or ruling. that provision or part of the Agreement shall remain 
in force and effect to the extent allowed by law, and all other provislons or parts shall remain In 
full force and effect 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 
"effective date"). Any signature obtained by facsimile or e-mail shall be as valid as an original 
signature. An authenticated copy of this Agreement can be used for any purpose for which the 

original may be used. 
DATED: _____ _ 
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APPROVED AS TO FORM 

C. WILCOX 
eys for Federal Deposit Insurance 

rporation as Receiver for Downey 
Savings &. Loan Association. F .A. 

GAGUONE, DOLAN & KAPLAN 

sJ . 
' ROBERT T. DOL\\N 

LlNDSAY MCMENAMfN 
Attorneys for Defendant,. 
Michael Rudd · 

KEENEY W AlTE & STfiYENS, APC 

By. ____ ~~--------~--~-
TODD F. STEVENS 
BRIAN L FRARY 
Attorneys for Defendant, 
CUrtis Page 
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,DATED: ____ _ FEDERALDEPOSITmSURANCE 
CORPORATION, as Receiver for Downey Savings 
& Loan Assoc., F .A. 

By: ____________ _ 

APPROVED AS TO FORM: 

HERSHORIN & HENRY LLP 

By: _____ __, ___ _ 
JEAN C. WILCOX 
Attorneys for Federal Deposit Insurance 
Corporation as Receiver for Downey 
Savings & Loan Association, F.A. 

GAGLIONE, DOLAN & KAPLAN 

By.~· ~R~O~B~E=RT==T~.D~O~L~A~N~-----
LINDSAY MCMENAMIN 
Attorneys for Defendant, 
Michael Rudd 

JENEY WAI1E & STEVENS, APC 

TODD F. STEVENS 
BRIAN L. FRARY 
Attorneys for Defendant, 
Curtis Page 

Nrume:. ______________________ ___ 

Title:----'----------
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except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other ever again on the Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, remise, and forever discharge each other, including their 

respective insurers, officers, directors, affiliated companies, agents, servants, representatives, 

spouse, heirs, successors or predecessors in interest, . assignees, attorneys, employees and 

contractors from arty and all the Claims, demands, counts, obligations, agreements, damages, 

liabilities, losses, costs and expenses of any kind, in law or in equity, whether known or 

unknown, that either Party now holds, or has ever held against the other, or may hold in the 

future, that arise out of or are in any way connected with, the Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors, affiliated companies, agents, representatives, spouses, heirs, successors or 

predecessors in interest, assignees, attorneys, employees and contractors and shall inure to the 

benefit of the Parties, and each of them. 

5.3 The Parties specifically intend that the release contained in this Agreement 

shall bar all released claims, including those which are currently unknown to them. The Parties 

understand and accept the risk that they may later discover a claim encompassed by the Release 

in this Agreement which they did not know or suspect to exist, or which they could not have 

known or suspect to exist. The Parties hereby specifically waive the protection of Civil Code 

section 1542 which reads as follows: 

A general release does not extend to claims which the creditor does 

not know or suspect to exist in his · or her favor at the time of 

executing the release, which if known by him qr her must have 

materially affected his or her settlement with the debtor. 

The foregoing waiver is expressly limited to the claims held by the Plaintiff, Federal Deposit 

Insurance Corporation as Receiver for Downey Savings and Loan Association, F.A., and no 

other receivership, nor to the Federal Deposit Insurance Corporation in its separate corp()iate 

capacity, as more particularly set for in paragraph 2.7above. 

6. ATTORNEYS' FEES: In the event any action is brought to enforce or interpn::t 

this Agreement, the prevailing party shall be entitled to an award of reasonable attorneys' fees in 
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addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant, 

and agree as follows: 

7.1 The FDIC-R is the lawfully appointed Receiver for Downey and has 

succeeded to and now holds each of the Claims that are the subject of the Action and this 

Agreement. The FDIC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver of Downey. 

7.2 Each of the Parties have received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress, or undue 

influence. The Parties affirm that they have read this Agreement and understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 

another Party, in executing this Agreement, or in making the settlement provided for herein, 

except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer, or grant, any of the Claims that are alleged in the Action. 

7.5 Each Party agrees to execute any additional documents as reasonably 

convenient, necessary or desirable to carry out the provisions of this Agreement. 

8. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and governed by, the laws of the State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 

all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of its 
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terms and not strictly for or against any of the Parties to this Agreement 

8.3 The provisions of this Agreement are contractual and not mere recitals. 

The Agreement shall be considered severable, such thai if any provision or part of the Agreement 

is ever held invalid under any law or ruling, that provision or part of the Agreement shall remain 

in force and effect to the extent allowed by law, and all other provisions or parts shall remain in 

full force and effect. 

8.4 This Agreement may be excxuted in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterpazts {the 

"effective date"). Any signature obtained by facsimile cr e-mail shall be as valid as an original 

signature. An authenticated copy of this Agreement can be used for any purpose for which the 

original may be used. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, as Receiver for Downey Savings 
&s..p1JIIl.t:f3..s.sLliC......Jt:..a. _____ _, 
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(b)(6) 

APPROVED AS TO FORM: 

By 
(b)(6) ox 

omeys for Plaintiff, 
Federal Deposit lnsunmce 

...._ _ _, Corporation as Receiver for Downey 
Savings & Loan Association. F.A. 

(b)(6) 

KLEINLAWGR 
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SETTLEMENT AGREEMENT AND 
MUTUAL RELEASE 

1. PARTIES: The parties to this Settlement Agreement ("Agreement'? are Plaintiff 

FEDERAL DEPOSIT INSU~CE CORPORATION as Receiver for Downey Savings & Loan 
Association, F.A ("FDIC-R''), ~d Defendants, MARTHA GEE, an individual, and JESSE 

ALLEN GEE, an individual Gointly, "Gees''). The FDIC-R and the Gees are sometimes herein 

. coUectivelyte:ferred to as the "P!lliies." 

2. RECITALS: This Agreement is made with reference to the foliowing facts: 

2.1 Certain claims arose between the Parties concerning two loan applications 

that were subnlltted mortgage broker Freestand Financial, a dissolved Arizona corp<Jration. The 

loan applications were submitted to Downey Savings & Loan Association, F.A. ("Downey'') in 

2005 and 2006 on behalf of borrower Deborah Gaxiola ("Gaxiola") and Phu Vinh Tieu (''Tieu'') 

. (the "Loans") .. Downey approved the loan applications and funded the Loans which· were 

secured by trUst deeds .qn the real properties that were then owned by Gaxiola and Tieu. 

2.2 The Lpans subsequently defaulted and following seplllllte for«:losure sal~s 

the real properties reverted to Downey, resulting in liD alleged combined l()ss to the thrift of over 

$423.000. 

2.3 In November 2008, the FDIC-R was appointed the Re«eiver over all of 

Downey's assets and liabilities. Among the assets the FDIC-R is charged with trying to recover 

upon is the loss relating to the two Loans (''Claims'~· 

2.4 The Claims . subsequently became the subject of . a Complaint 

("Complaint") entitled FDIC-R v. Fteestand Financial, etc., et al., Case No. SACVl0-00437 
DOc (RNBx),.filed by the FDIC-R and now pending in t~e United States District CoUrt for 

the Central District of CaJ.ifomia, Southern Division ("Action") . 

2.5 In its Fourth Amended Complaint, the FDIC-R alleges that the Gees were 

the .responsible individuals operating Freestand Financial and, further, that the Gees were the 
alter egos of Freestand Financial. After a series of motions to dismiss under FRCP 9(b) and 

· 12(b)(6), the Gees ultimately answered the Fourth Amended Complaint and denied all material 

allegations against them alleged therein. 

2.6 By this Agreement, the Parties hereto intend to settle and dispose of fully 

and completely, any and all claims, demands, causes of action, obligations, damages~ and 

liabilities that arise out of or relate to the Action and the Claims alleged therein by the FPIC-R 
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agaill$t the Gees. 

2.7 The Federal Deposit Insurance Corporation in its separate corporate 
· capacity as the insurer of qeposits and bank regulator, and all other federai agencies of 'the 

Uni~ed States of America. are not parties to this Agreement and are not bound in any manner to 

· its terms and conditions. The FDIC~R enters into this Agreement solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association, F .A., and no other receive.rship 

now existingr previou,Sly existing or bereaft~ appomted. · 

3. NO ADMISSION RE MERITS OF CLAIMS~ The Parties agree that nothing in 
this Agreement, and no perfonnance under this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the Claims alleged in the Action; and, the Parties 
agree that this Agreetnent is entered into solely for the purpose of convenience and to 

compromise the disputed Claims the FDIC-R has alleged in the Action against the Gees. 

4. SETTLEMENT TERMS: The Parties agrte to the following settlement terms: 

4.1 The FDIC~R agrees to stipulate with the Gees to dismiss them from the 

Action with prejudice in exchange for the_Gees's waiver of attorney's fees and costs and the 
execution of this Settlement Agreement and Mutual Release. 

S. MUJUAL RELEASES AND WAIVER OF CIV. CODE § l54Z: 

5.1 In consideration of the Settlement terms as set forth in Paragraph 4 above, 

and aU other promises, covenants and consideration provided for herein, the Parties agree that, 
except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to Sue each other ever agaih on the Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, temise, and forever discharge each other, including their 

.respective insurers, officers, directors, affiliated companies, agents, representatives, spoUSC8, 

heirs, successors or predecessors in interest, assignees, attorneys, employees and contractors 

from any and all the Claims~ demands, counts, obligations, agreements, damages, liabilities, 

losses, costs and expenses of any kind, in la...y or in equity, whether known or unknown. that 
either Party now holds, or has ever held against the other, or may hold in the fut~. that arise out 
of or are in any w~y connected with, the Claims all~ged in the Action. 

5.2. . This Agreement shall be binding on· the Parties and on their respective 
officers, directors, affiliated companies, insurers, agents, representtt.tives. spouses, heirs, 

- successors or predecessors in interest, assignees, attorneys, employees and contractors and shall · 

inure to the benefitofthe. Parties, and each of them, 
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5.3 The Parties specifi<:ally intend that the release contained in this Agreement 

shall bar all released claims, including those which are currently unknown to them. The Parties 

\Uldenrtand (Uld accept the risk that they may later discover a claim encompassed by the Release 

in this ·Agreement which they did not know or suspect to exist, or which they ·could not have 

known or suspected to exist. The Parties hereby specifically waive the protection of California 

Civil Code section 1542 which reads as follows: 

A general release does not extend to Claims which the creditor does not 

know or suspect to exist in his or her favor at the time of executing the 

release, which if known by him or her must have materially affected his or 

her settlement with the debtOr. 

The foregoing waiver is expressly limited to the claims held by the Plaintiff, Federal Deposit 

insurance Corporation as Receiver for Downey Savings and Loan Association, F.A., and no 
. other receivership, nor to the Federal Deposit Insurance Corporation in its separate corporate 

capacity, as more particularly set for in paragraph 2. 7 above. 

6. AITO:RN:ItYS' FEES: 1n the event any action is brought to enforce or interpret 

this Agreement, the prevailing party shall be entitled to an a~ ofreasonable attorneys• fees in 

addition to any other relief to whi.ch the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant; 

and agree as follows: 

7.1 The FDIC-R is the lawfully appointed Receiver for Downey and has 
succeeded to and now holds each of the Claims that are the subject of the Action and this 
Agreement The FDIC-R has the authority to enter into this compromise and settlement of the 

Claims !JS the Receiver of Downey. 

7.2 Each of the Parties has received or bad the opportunity to seek their own 
independent legal .advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, d'IJl'eSg, or undue 

in:Ouence. The Parties affum that they have read this Agreement and ·understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affmn that they have not relied 
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upon any statement, representation or promise by any other Party, or of any agent or atlomey for 

another Party, in executing this Agreement, or in making the settlement provided for herein, 

except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned, transferred, or granted, or 

pUIJiorted to assign, transfer, or gran~ any oftbe Claims that are alleged in the Action. 

7.5 Each Party agrees to execute any additional documents as reasonably 
convenient. necessary or desirable to cany out the provisions of this Agreement 

8. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights &Jld obligations of the Parties hereto shall be 

constnted and enforced in accordance with, and governed by, the laws of the State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 
ali the Parties. This Agreement shall be interpreted in accordance with the plain meaning af its 

tenns and not striclly for or against any of the Parties to this Agreement. 

8.3 TJ:l~ provisions of this Agreement are contracrual and no! mere recitals. 
The Agreement shall be considered severable, such that if any provision or part of the Agreement 

is ever held invalid uuder any law or ruling, that provision or part of lbe Agreement shall remain 

in force and effect to the extent allowed by law, and aU other provisions or parts shall remain in 

full force and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

"effective date"). Any signature obtained by facsimile or e-mail shall be as valid u an original 

signature. An authenticated copy of this A u ose for·which the 

original may be used. 

DATED: <t • \ 'l. \ '(__ 

DATED: $"" ~ \l _(L 
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APPROVED AS TO FORM: 

HERSHORJN & HENRY LLP 

J cox 

F~ERAL DEPOSIT INSURANCE 
CORPORATION, as Receiver for Downey Savings 
&L c. F.A. 

A meys for Federal Deposit Insurance 

'-----1 

orporation as Receiver for Downey 
Savings & Loan Association, f.A. 

GqODKIN & LYNCH LLP 

By: -!:=-:::;:::::;:;;==="""""'!"~=-___JL. 
DANIELL. GOODKIN 
Attorneys for Martha Gee, an 
individual, and Jesse Allen Oee, 
an individual · 
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SETTLEMENT AND RELEASE AGREEMENT 

This Settlement and Release Agreement ("Agreement") is made as of this 31st day of 

May, 2012, by, between, and among the following undersigned parties: 

The Federal Deposit Insurance Corporation, as Receiver of Downey Savings and Loan 

Association, FA, and the Federal Deposit Insurance Corporation, in its corporate capacity 

(collectively, the "FDIC")i and 

Maurice McAlister ("McAlister"), Daniel Rosenthal, John Gatzke, Thomas Prince, 

Cheryl Olson, Brent McQuarrie, Lester Smull, Michael Abrahams, James Hunter, Jane Wolfe, 

and Katherine E. Finnell, as Trustee of the Finnell Trust, certain fonner directors and officers of 

Downey Savings and Loan Association FA (the "Directors & Officers"); and 

Zurich American Insurance Company ("Zurich"), St. Paul Mercury Insurance Company 

("Travelers"), and Axis Surplus Insurance Company ("Axis") (collectively the "Insurers"). 

The FDIC, the Directors & Officers, and the Insurers are referred to collectively in this 

Agreement as the "Parties." 

RECITALS 

WHEREAS: 

Prior to November 21, 2008, Downey Savings and Loan Association, FA ("Downey" or 

the "Bank") was a federally insured depository institution organized and existing under the laws 

of California. 

On November 21,2008, the Bank was closed by the Office ofThrift Supervision and 

pursuant to 12 U.S.C. § 182l(c), the FDIC was appointed receiver. In accordance with 12 

U.S.C. § 182l(d), the FDIC as receiver succeeded to all rights, titles, powers and privileges of 

the Bank, including those with respect to its assets. 

Among the assets to which the FDIC as receiver maintains it succeeded were any and all 
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of the Bank's claims, demands. and causes of actions against its former directors, officers and 

employees arising from the performance, nonperformance and manner of performance of their 

respective functions, duties and acts as directors and/or officers of the Bank. The FDIC 

maintains that it has certain claims against the Directors & Officers for negligence, gross 

negligence and breaches of fiduciary duties that caused the Bank to incur losses. 

Certain directors' and officers' liability policies were issued by the Insurers that insured 

the Directors & Officers of the Bank according to the terms, provisions and conditions of each 

policy. Those policies were issued by National Union/Chartis (Policy number 599-65-69); 

Zurich (Policy number DOC 9040332 00) (the "Zurich Policy"); Travelers (Policy number 

594CM2003 (the "Travelers Policy"); and AXIS (Policy number ENN715070/01/2007) (the 

"Axis Policy") (collectively the "Insurance Policies"). The Directors & Officers have made 

claims under the Insurance Policies. The Insurers have reserved their rights under the Insurance 

Policies for claims asserted by the FDIC against the Directors & Officers. 

The Directors & Officers deny any wrongdoing and have agreed to enter into this 

settlement agreement to avoid the uncertainty and expense of litigation. 

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and 

releases stated herein, the sufficiency ofwhich consideration is hereby acknowledged, the 

undersigned Parties agree, each with the others, as follows: 

SECTION 1: Payment to the FDIC 

A. Insurance. 

The Insurers will pay to the FDIC all insurance proceeds currently remaining under the 

Insurance Policies, less unpaid legal fees, costs and expenses including unpaid legal invoices; 

and less the additional legal fees, costs and expenses to be incurred in connection with this 

settlement ( .. Remaining Insurance Proceeds''). As of May 15, 2012, the Remaining Insurance 

Proceeds were approximately $28,400,000. Subject to receiving no less than five business days 

notice from the FDIC that the Other Personal Contribution payment described below has been 

made, the Insurers will pay to the FDIC all Remaining Insurance Proceeds by June 29,2012, by 
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check or wire transfer to the following bank and account: 

BANK: Federal Home Loan Bank ofNew York 
ROUTING#: 0260-0973-9 
FOR CREDIT TO: FDIC National Liquidation Account 
ACCOUNT#: 1076010 
OBI: FIN 10023; Downey S&LA, Newport Beach, CA; 
Contact: Kevin Wheelwright; 703-516-5196; Professional Liability (37100); 
DIF Fund, Asset# 10023000002 

Specifically, Zurich will pay to the FDIC the sum of$8,419,725.35 which will fully exhaust the 

Zurich Policy; Travelers will pay to the FDIC the sum of $10 million which will fully exhaust 

the Travelers Policy; and AXIS will pay to the FDIC the swn of$9,800,000.00, which 

constitutes the Remaining Insurance Proceeds less estimated unpaid legal fees, costs and 

expenses of $200,000.00. AXIS will pay the reasonable defense costs incurred by defense 

counsel through the consummation of the settlement. All defense cost invoices shall be 

submitted no later than July 31, 2012, and paid no later than August 31,2012. Axis will pay the 

balance of its limits under the AXIS Policy to the FDIC within 30 days after the last defense 

costs payment is made, or no later than September 30,2012. Upon such payment, the AXIS 

Policy will be fully exhausted. 

B. Additional Personal Cash Contribution. 

1. McAlister wilJ make an additional cash payment to the FDIC of one 

million nine hundred twenty-nine thousand three hundred seventy-five dollars ($1,929,375) (the 

"McAlister Personal Contribution"). The McAlister Personal Contribution shall be paid in two 

installments: four hundred eighty-two thousand, three hundred forty-three dollars and seventy

five cents ($482,343.75) (the "Initial Payment") shall be paid by check or wire transfer to the 

bank and account identified in Section I.A. above by no later than June 15, 2012; the remaining 

balance of one million four hundred forty-seven thousand, thirty-one dollars and twenty-five 

cents ($1,44 7 ,031.25), plus interest (the "Final Payment"), shall be paid by check or wire transfer 

to the bank and account identified in Section I.A. above by no later than August 27,2012. 
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McAlister shall pay interest on the Final Payment, at the rate of one percent (1.00 %) per annum, 

calculated daily on the basis of a three hundred sixty five (365) day year, for each day after 

June 15,2012 to the date that Final Payment is made. 

2. The Directors & Officers other than McAlister (the "Other Directors & 

Officers") will make an additional cash payment to the FDIC of one million seven hundred forty

five thousand six hundred twenty-five dollars ($1,745,625) (the "Other Personal Contribution") 

by June 15, 2012 by check or wire transfer to the bank and account identified in Section I.A. 

above. The Other Personal Contribution shaH only be made by certain ofthe Other Directors & 

Officers. 

3. The McAlister Personal Contribution and the Other Personal Contribution 

are in addition to the Remaining Insurance Proceeds referred to in Section 1.A. When the full 

amount of the Remaining Insurance Proceeds and the full amount of the Other Personal 

Contribution is timely received by the FDIC, those funds shall not be refundable or returnable 

and the Releases described below shall become effective as set forth below. 

C. Payment by Check. 

Where payment by check is permitted in this Agreement, the check shall be made 

payable "FDIC as Receiver for Downey Savings and Loan Association, FA, (1 0023)," and shall 

be sent via Fed Ex or UPS overnight courier to the following address. 

Kevin W. Wheelwright 
Professional Liability Unit 
Federal Deposit Insurance Corp. - Legal Division 
3501 Fairfax, VS-B-7022 
Arlington, VA 22226 

SECTION II: Releases 

A. Release of Directors & Officers by the FDIC. 

sf-3148507 

I. Subject to the reservations contained in Section II.H. below, upon the fuJI and 

complete satisfaction of the conditions set forth in Sections II.A.l.a. and 
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II.A.l.b., the FDIC, for itself and its successors and assigns, releases each of 

the Other Directors & Officers, their heirs, executors and assigns, and Insured 

Releasees (as defined below) from any and all claims, demands, obligations, 

damages and causes of action, direct or indirect, in law or equity, that the 

FDIC has or may have, whether known or unknown, including claims for 

breaches of fiduciary duty, common negligence or gross negligence, arising 

out of or relating to the Other Directors & Officers' acts or omissions as 

former employees, directors, officers, trustees, comptrollers, or governors of 

Downey, and, as set forth below, the FDIC waives the rights and benefits of 

California Civil Code section 1542, after full and complete satisfaction of all 

the following conditions: 

a. The FDIC receiving full and complete payment of the Remaining 

Insurance Proceeds referred to in Section I.A.; and 

b. The FDIC receiving full and complete payment of the Other Personal 

Contribution referred to in Section LB. The Parties agree that the 

Other Directors & Officers may have up to June 15,2012 to make the 

Other Personal Contribution payment to the FDIC. Notwithstanding 

anything herein to the contrary, the Other Directors & Officers must 

make payment of the Other Personal Contribution referred to in 

Section I.B. to the FDIC on or before June 15,2012, else be in default 

of this Agreement. 

"Insured Releasees" is defined as Other Directors & Officers or any past 

officer, director, trustee, comptroller, governor or employee of Downey or of 

any of its former subsidiaries, or any of their lawful spouses or domestic 

partners. Excepted from "Insured Releasees" are McAlister, the Chapter 7 

bankruptcy estate of Downey Financial Corp. and the Chapter 7 Trustee, or 

his successor trustee. 
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2. Subject to the reservations contained in Section II.H. below, upon the full and 

complete satisfaction of the conditions set forth in Sections II.A.2.a and 

II.A.2.b., the FDIC, for itself and its successors and assigns, releases 

McAlister, his heirs, executors and assigns, from any and all claims, demands, 

obligations, damages and causes of action, direct or indirect, in law or equity, 

that the FDIC has or may have, whether known or unknown, including claims 

for breaches of fiduciary duty, common negligence, or gross negligence, 

arising out of or relating to his acts or omissions as a former employee, 

director, officer, trustee, comptroJJer, or governor of Downey, or his spouse 

and, as set forth below, the FDIC waives the provisions of California Civil 

Code section 1542 after full and complete satisfaction of all the following 

conditions: 

a. The FDIC receiving full and complete payment of the Remaining 

Insurance Proceeds referred to in Section I.A.; and 

b. The FDIC receiving full and complete payment of the McAlister 

Personal Contribution referred to in Section LB. 

3. McAlister agrees that when the Other Directors & Officers are released by the 

FDIC, the consideration referred to in Section I.A. will not be refundable from 

the FDIC. 

4. With respect to the releases contained in Sections II.A.l. and II.A.2., the 

FDIC, for itself and successors and assigns, waives the provisions, rights and 

benefits of California Civil Code section 1542 which provides 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 

WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 

TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 

EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
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OR HER MUST HAVE MATERIALLY AFFECTED HIS OR 

HER SETTLEMENT WITH THE DEBTOR. 

With respect to these releases, the FDIC shall be deemed to have waived any 

and aU provisions, rights and benefits conferred by California Civil Code 

section 1542, except as to any claims asserting a breach of this Agreement. 

5. If the FDIC does not receive the full amount of the Remaining Insurance 

Proceeds or Other Personal Contribution within the time provided above, the 

FDIC. in its sole discretion, may elect to commence litigation against the 

Directors & Officers for their acts or omissions as former directors and/or 

officers of Downey and, in such event, the FDIC will return to each Director, 

Officer or Insurer any consideration the FDIC received pursuant to Sections 

I.A. and I. B. in the amount each party paid. The Directors & Officers further 

agree that the lapse oftime between November 20,2011, and the 

commencement of litigation by the FDIC against a Director or Officer 

(referred to in Sections II.A.S. and II.A.6.) will not be relied upon or raised by 

said Director or Officer for any defense of statute of limitations, repose, laches 

or estoppel to claims brought by the FDIC in that litigation arising out of or 

relating to the Directors' & Officers' acts or omissions as former employees, 

directors or officers of Downey. The amount returned to the Insurers will be 

to each Insurer in the amount it paid. 

6. In the event that the FDIC receives the Remaining Insurance Proceeds and the 

Other Personal Contribution within the time provided above, but does not 

receive the full amount of the McAlister Personal Contribution in the manner 

required in Section I.B., the FDIC, in its sole discretion, may elect to 

commence litigation against McAlister individually for his acts or omissions 

with respect to Downey and, in such event, the FDIC will return any partial 
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amount paid by him. McAlister further agrees that the lapse of time between 

November 20,2011, and the commencement of litigation by the FDIC against 

McAlister or other Director or Officer (referred to in paragraph II.A.5. and 

II.A.6.) will not be relied upon or raised by McAlister for any defense of 

statute of limitations, repose, laches or estoppel to claims brought by the FDIC 

in that litigation arising out of or relating to his acts or omissions as a fonner 

employee, director or officer of Downey. 

7. Notwithstanding anything herein to the contrary, the FDIC shall not release 

any claims asserting a breach of this Agreement. 

B. Release of the FDIC by the Directors & Officers. 

Upon being released by the FDIC, the Directors & Officers and their heirs, executors and 

assigns release the FDIC and its employees, officers, directors, representatives, successors and 

assigns from all claims, demands, obligations, damages and causes of action, direct or indirect, in 

law or equity, whether known or unknown, that they have or may have relating to Downey, 

against the FDIC and the Directors & Officers waive the provisions of California Civil Code 

section 1542 to the same extent set forth in Section II.A.4. Notwithstanding anything herein to 

the contrary, the Directors & Officers shall not release any claims asserting a breach of this 

Agreement. 

C. Release of the Insurers by the FDIC. 

Effective upon receipt of each Insurer's payment of the amount set forth in Section I.A., 

the FDIC, for itself and its successors and assigns, releases each of the Insurers who made such 

payments, and its parents, subsidiaries, affiliates and reinsurers, and their respective employees, 

officers, directors, agents, representatives, successors and assigns, from any and all claims, 

demands, obligations, damages, actions and causes of action, direct or indirect, in law or in 

equity, known or unknown, including claims for "bad faith .. or unfair claims handing practices, 

that it has or may have, that arise from or relate to the Insurance Policies and the claims asserted 

against the Directors & Officers, and waives the provisions of California Civil Code section 
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1542, to the same extent set forth in Section II.A.4. The FDIC's release of the Insurers and 

waiver ofCalifornia Civil Code section 1542 is expressly limited to claims arising from or 

related to the Insurance Polices identified in this Agreement. The FDIC agrees that this release 

will extinguish any interest it may have under the Insurance Policies. 

D. Release of Insurers by the Directors & Officers. 

Effective upon receipt of each Insurer's payment of the amount set forth in Section I.A., 

the Directors & Officers, on behalf of themselves individually, and their respective heirs, 

executors, administrators, agents, representatives, successors and assigns, release each of the 

Insurers who made such payments and its parents, subsidiaries, affiliates and reinsurers, and 

their respective employees, officers, directors, agents, representatives, successors and assigns, 

from any and all claims, demands, obligations, damages, actions and causes of action, direct or 

indirect, in law or in equity, known or unknown, including claims for "bad faith" or unfair claims 

handling practices, that they have or may have, that arise from or relate to the Insurance Policies, 

and the Directors & Officers waive the provisions of California Civil Code section 1542 to the 

same extent set forth in Section II.A.4. The Directors & Officers' release ofthe Insurers is 

expressly limited to claims arising from or related to the Insurance Policies identified in the 

Agreement. 

E Release of the FDIC by the Insurers. 

Effective when the release in Section II. C. above becomes effective, the Insurers, for 

themselves and their successors and assigns, and on behalf of their parents, subsidiaries, affiliates 

and reinsurers, and their successors and assigns, release the FDIC, and its employees, officers, 

directors, agents, representatives, successors and assigns, from any and all claims, demands, 

obligations, damages, actions, and causes of action, direct or indirect, in law or in equity, known 

or unknown, that they have or may have, that arise from or relate to the Insurance Policies, and 

waive the provisions of California Civil Code section 1542 to the extent set forth in Section 

II.A.4. The Insurers' release of the FDIC is expressly limited to claims arising from or related to 

the Insurance Policies identified in this Agreement. 
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F. Release of the Directors & Officers by the Insurers. 

Effective when the release in Section li.D. above becomes effective, the Insurers, on 

behalf of themselves individually, and their parents, subsidiaries, affiliates, and reinsurers, and 

their successors and assigns, release each of the Directors & Officers, and their respective heirs, 

executors, administrators, agents, representatives, successors and assigns, from any and all 

claims, demands, obligations, damages, actions, and causes of action, direct or indirect, in law or 

in equity, known or unknown, including claims for "bad faith" or unfair claims handling 

practices, that they have or may have, that arise from or relate to the Insurance Policies, and 

waive the provisions of California Civil Code section 1542 to the same extent set forth in Section 

II.A.4. The Insurers' release of the Directors & Officers is expressly limited to claims arising 

from or related to the Insurance Polices identified in this Agreement. 

G. Release from Enforcement Actions. 

McAlister, Daniel Rosenthal, Thomas Prince, and Cheryl Olson each entered into a 

Stipulation and Consent to the Issuance of an Order of Prohibition From Further Participation 

and the FDIC has entered against each of them an Order of Prohibition From Further 

Participation in connection with their conduct at Downey during the relevant time period. The 

FDIC, therefore, will not recommend, pursuant to Section 8(t) of the Federal Deposit Insurance 

Act (the "Act"), 12 U.S.C. § 1818(t), pursuit of any other administrative enforcement action 

under Section 7G)ofthe Act, 12 U.S.C. § 18170), Section 8 ofthe Act, 12 U.S.C. § 1818, or 

Section 18(j) of the Act, 12 U.S.C. § 18280), against those individuals regarding their conduct at 

Downey. With regard to John Gatzke, Brent McQuarrie, Lester Smull, Michael Abrahams, 

James Hunter, Jane Wolfe and Lillian Gavin, the FDIC will not recommend, pursuant to Section 

8(t) of the Act, pursuit of any enforcement action under Sections 7(j), 8, or 18(j) of the Act 

against those individuals regarding their conduct at Downey. 

H. Express Reservations from Releases by the FDIC. 

sf-3148507 

1. The FDIC releases contained in Section JI.A will not operate in any way to 

void, vacate or render ineffective the Stipulation and Consent to the Issuance 
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of an Order of Prohibition from Further participation entered into by the FDIC 

and McAlister, Daniel Rosenthal, Thomas Prince, and Cheryl Olson, which 

are referred to in Section 11.0 above. 

2. The FDIC will not release, and expressly preserves fully any claims or causes 

of action against the Directors & Officers for any liability incurred as the 

maker, endorser or guarantor of any promissory note, guarantee or other such 

ob1igation payable or owed by them, at the time of this Agreement, to the 

FDIC or Downey. 

3. This Agreement does not release any claims or actions that could be brought 

by any other agency or instrumentality of the United States government 

including claims for criminal restitution brought by the United States pursuant 

to the Mandatory Victims Restitution Act, 18 U.S.C. § 3663, et. seq. 

4. Nothing in this Agreement shall constitute a release or waiver or otherwise 

affect any of the FDIC's rights, remedies, interests, claims or defenses that 

may or have been asserted by the FDIC, other than against the Directors and 

Officers: (i) in the Chapter 7 bankruptcy proceedings of Downey Financial 

Corp. (including any proof of claim filed therein) or any adversary or other 

proceedings instituted in connection therewith; (ii) in any proceeding related 

to any tax treatment sought by the FDIC with respect to Downey, including, 

without limitation, the claims for tax refunds pending before the Court of 

Federal Claims, and (iii) any proceedings involving the Chapter 7 Trustee of 

Downey Financial Corp. concerning Title 12 of the United States Code. 

Under no circumstances shall the Chapter 7 Trustee of Downey Financial 

Corp. be deemed to be an "Insured Releasee" or otherwise released under any 

provision of the Agreement. 

5. Nothing in this Agreement shall constitute a release or waiver or otherwise 

affect any of the FDIC's rights, remedies, interests, claims or defenses which 

11 



may or have been asserted against any person or entity not expressly released 

in this Agreement. 

SECTION III: Waiver of Dividends 

To the extent, if any, that the Directors & Officers are or were shareholders ofDowney 

and by virtue thereof are or may have been entitled to a dividend, payment, or other prorata 

distribution upon resolution of the receivership of Downey, they hereby knowingly assign 

to the FDIC any and all rights, titles and interest in and to any and all such dividends, payments 

or other pro rata distributions. 

SECTION IV: Representations and Acknowledgements 

A. Agreement Not Confidential. 

Pursuant to 12 U.S.C. § 182I(s), this Agreement will not be deemed confidential. 

B. Waiver of Indemnification. 

The Directors & Officers agree to waive any and all indemnification rights that they have 

or may have for the Remaining Insurance Proceeds, the McAlister Personal Contribution or Other 

Personal Contribution from any other person. 

C. No Admission of LiabiJitv. 

The provisions of this Agreement and alJ negotiations, discussions and proceedings in 

connection with this settlement, shall not be deemed or constitute an admission by the Directors 

& Officers of fault, liability or wrongdoing as to any facts or claims alleged or asserted, 

including in any subsequent litigation or in any other actions or proceedings, and shall not be 

received in evidence or otherwise used by any person in any subsequent litigation, or in any 

other action or proceeding for any purpose, except in connection with a proceeding to enforce 

this Agreement. Payment by the Insurers shall not be construed as an admission of coverage on 

the part of the Insurers. 

D. Choice of Law. 

This Agreement shall be governed by and construed in accordance with the laws of the 

State of California, regardless of its internal choice-of-law principles. 

sf-3148507 12 



E. Execution in Countemarts. 

This Agreement may be signed in counterparts with the same effect as if the signatures 

were upon the same document. Signed signature pages may be delivered by facsimile, e-mail or 

PDF transmission, which will constitute complete delivery without the necessity of delivery of 

originally signed signature pages. 

F. Entire Agreement and Amendments. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned Parties concerning the matters set forth herein. This Agreement may not be 

amended or modified except by another written instrument signed by the party or parties to be 

bound thereby, or signed by their respective authorized attorney{s) or other representative(s). 

G. Reasonable Cooperation. 

The Parties agree to cooperate in good faith to effectuate all the tenns and conditions of 

this Agreement including doing or causing their agents and attorneys to do whatever is 

reasonably necessary to effectuate the signing, delivery, execution, filing, recording, and entry, 

of any documents necessary to otherwise perform the terms ofthis Agreement. 

H. Advice of Counsel. 

Each Party hereby acknowledges that she, he or it has consulted with and obtained the 

advice of counsel prior to executing this Agreement, and that this Agreement has been explained 

sf-3148507 13 



by his. her or its counsel. 

IN WITNESS WHEREOF. the Parties hereto have caused this Ae;reement to be executed by 

each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Agreed: 

Date: 1:::.-.L -lz_ 

Fed8raii) Illsu~ration, 
As Recejver for Downey Savings & Loan Association, FA Date: b - .L- l'i-
By: Leonard J. DePasquale 

Supervisory Counsel. FDIC Legal Division 

Date: Date: 
Maurice McAlister Lester Smull 

Date: Date: 
Michael Abrahams 

nate: 6/J/1-z Date: 
Katherine E. Finnell, 
as Trustee of the Finnell Trust 

Date: Date: 
Thomas Prince Jane Wolfe 

Date: Date: 
Cheryl Olson Jwnes Hunter 

Date: 
Brent McQuarrie 

sf-3148507 14 



by his, her or its counsel. 

IN WITNESS WHEREOF. the Parties hereto have caused this Agreement to be executed by 

each of them or thett duly authorized representatives on the dates hereinafter mbscribed. 

Agreed: 

Fedeml DepoBit !nsuranee Corporation 
By: 

Fedcml Deposit Insurance Corpomtion. 

D~~;te~---

A3 Receiver for Downey Savings & Loan Association, FA Date: __ _ 
By: 

~~~c:~ Date:S'-A9-/~ -~--,.,---,----Date~; 
Maurice McAlister Lester Smull 

Date: Date: 
Daniel Rosenthal Micbael-Abrahams 

Date: Date: 
JQhnGatzke : I<atberinc B. FinrieU, 

as Trustee of the Finnell Trust 

Date: Date: 
Thomas Prince Jane Wolfe 

Dare: Date: 
Cheryl Olson James Hunter 

Date: 
Brent McQutUTie 

sf-3141332 vi 

ZOOIZJ 



by his, her or its counsel. 

IN WITNESS WHEREOF, the Parties hcteto have caused this Agreement to be executed by 

each of them or their duly authorized representatives on the dates hereinafter subscn'bed. 

Agreed: 

Fedentl Deposit Insurance CotpOration 
By~ 

Federal Deposit ltlSUtance Corporation. 

Date; __ _ 

As Receiver for Downey Savings & Loan Association, FA Date: __ _ 
By: 

-~~------Date: __ 
Maurice McAlister 

~-~------Date: 
Lester Smull 

~ ej rk~ Date: ) ... C e.- f!. Date: 
Daniel Rosenthal Michael Abrahams 

Date: Date: 
Jobn Gatzke . Katherine E. Finnell, 

as Trustee of the Finnell Trust 

Date: Date: 
Thomas Prince J'aneWoJfe 

Date: ..., .. .,.~ Date:_ 
Chezyl Olson James Hunter 

Date: 
:Brent McQuarrie 

l'f M 
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by his, her orits counsel. 

IN WITNESS ~OF, tbe Parties hereto have caused this Agreelllellt to be executed by 

each of them or their duly autborized repres~ves on tb~ dates hete.inafter subscribed. 

Agreed: 

federal Deposit Insurance Corporation 
By: 

Federal Deposit Instirance Coxporatio11; 

Date: __ _ 

As Receiver for Downey Savings & Loan Association. FA Oate: __ _ 
By: 

...----,------~Date: __ 
Maurice McAlister 

~~=-~~------~Dme: ____ 
Danielltosentbal 

..,..Jo-=-hn---Gatzke---,--------'Date: 

.....,...Th~~~.~.L.. _::::::: :::::=.._ Date; 

~~~-------~Da~: _____ 
Checyl Olson 

---~~~--:-----___jDate: 
Brent McQuarrie 

s£.31413.32 vt 

::c---"7"""-=------- Date: 
Lester Smull 

Date: 
----~~--------Michael Abrahams 

=-.,.--.,------:c:--~--- Date: 
. Katherine E. Finnell, 
as Trustee oftheFitmell Trost: 

-==---=~-----.c.. Date: 
Jane Wolfe 

-:---~-----...:.._Date: 
James Htmter 



65/24/2012 69:56 9495832775 FAMILY EXC!JRSIONS 

by ~her or its counsel 

IN wrritEss WHEREOF, tbe Putties hereto have caused thiS Agreemem: to be executed by 

each <Jf them or their duly authorized repxesentati.ves on the dates hereinafter subscribed. 

Dat~: __ _ 
Federal Deposit l:nsUl'CIJlee Cotporatjon 
By:·. . 

Federnl Deposit Insurance Cotporation, 
As Receiver for Downey Savings & Loan Association, FA Da.te~ __ _ 
By; 

----~--~------~Dare:. __ __ 
Maurice MoAlistet 

~-,------~Dare: 
Lestet Smull 
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~""'!-":-=--~----_:Date:...__ 
Daniel Rosenthal 

:-::--:--'"-~~--...;_-Date:_ 
Michael Abtabams 

~~~~--------~~----JohnOatzke 

......,..--....,.------- Da1e; --

/ vlL~~ .... .¢#L. 
~~ 

~~~~-,-------=Ds:tc: -
Brell.t McQuanie 

sf·3l41332 vl 

=-------=-~-----D~ · K»tberine E. Finnc:ll, 
as Trustee of the Fixmell Trust 

--~~----------~D~:----
JaneWo1fe 

~Jwm--~-=a~J~-t-u ________ __ Date: 



by his, her or its counsel. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by 

·each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Agreed: 

Federal Deposit Insurance Corporation 
By: 

Federal Deposit Insurance Corporation, 

Date: __ _ 

As Receiver for Downey Sa'\lings & Loan Association, FA Date: __ _ 
By; 

Date: 
.Maurice McAlister Lester Smull 

Date: 
Daniel Rosenthal Michael Abrahams 

Date: 
John Gatzke Katherine E. Finnell, 

as Trustee of the Finnell Trust 

Date: 
Thomas Prince Jane Wolfe 

Date: 
Cheryl Olson James Hunter 

~~ ~Uafrle 
Date: s/.19-h.z..... 
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by his, her or its counseL 

IN WITNESS WHEREOF. the Parties hereto ~ve caused this Agreement to be executed by 

each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Agreed: 

Federal Deposit Insurance Cotporation 
By: 

Federal Deposit Insurance Corporation, 

Date: __ _ 

As Receiver for Downey Savings & Loan Association, FA Date: __ _ 
By: 

Date: 
Maurice McAlister 

Date: Date: ------------------Daniel Rosenthal Michael Abrahams 

Date: 
John Gatzke 

Date: 
--~~--~~~---.Katherine E. Finnell, 
as Trustee of the Finnell Trost 

Date: 
Thomas Prince 

--~-------Date: 
Jane Wolfe 

Date: 
Cheryl Olson 

=---~--------Date: 
James Hunter 

Date: 
Brent McQuarrie 
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by his, her or its counsel. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by 

each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Agreed: 

Federal Deposit Insurance Corporation 
By: 

Federal Deposit Insurance Corporation, 

Date: ---

As Receiver for Downey Savings & Loan Association, FA Date: __ _ 
By: 

Date: Date: 
Maurice McAlister Lester Smull 

Date: il0d~~ dis. tri:~~:S -;12. 
Daniel Rosenthal / Michael Abrahams 

Date: Date: 
John Gatzke Katherine E. Filmell, 

as Trustee of the Finnell Trust 

Date: Date: 
Thomas Prince Jane Wolfe 

Date: Date: 
Cheryl Olson James Hunter 

Date: 
Brent McQuarrie ~ 
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May 15 12 06;51p Jane Wolra 949 215 0309 . 

by his, her or its counsel. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by 

each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Agreed: 

Federal Deposit Insurance Corporation 
By: 

Date:~--

Federal Deposit Insurance Corpomtion1 

As Reeeiver for Downey Savings & wan Associatio~ FA Date: __ _ 
By: 

Date: 
'l\ofaurice McAlister 

--~----,-.,..-------Date: 
Lester Smull 

Date: 
Daniel Rosenthal -

Date: 
John Gat?:ke 

Date: 
Thotnas Frlnce 

Date: ___________________ Dn~: __ __ 

Cheryl Olson James Hunter 

Date: 
Brent McQuarrie 

sf·3141332vl 
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by his. her or its counsel. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by 

each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Agreed: 

Federal Deposit Insurance Corporation 
By: 

Federal Deposit Insurance Corporation, 

Date: __ _ 

As Receiver for Downey Savings & Loan Association, FA Date: __ _ 
By: 

---~~..,.--,-..,.,......------. __ Date: __ 
Maurice McAlister 

-~-------Date: __ 
Daniel Rosenthal 

--~--~---------Date: ___ 
John Gatzke 

~-~~------.Date: __ 
Thomas.Prince 

_.__.,.--,-------·Date:·_ 
Chezyl Olson 

--~--~-~--~Date: __ _ 
Brent McQuarrie 

sf·3141332 v1 

--....._,~-----Date: 
Lester Smull 

--,--,---,--..,.---:------ Date: 
Michael Abrahams 

--~-~~,----Date: 
. Katherine E;.Finnell, 

as Trustee of the Finnell Trust 



St. Paul Mercury Insurance Company 

Approved as to Form: 

Counsel for Maurice McAlister, Daniel Rosenthal, 

Thomas Prince, Cheryl Olson, Brent McQuarrie, 

Axis Surplus Insurance Company 

Lester Smull, Michael Abrahams, James Hunter and Jane Wolfe 

MORRISON & FOERSTER LLP 

By: __________________________ ___ 

Counsel for John Gatzke 

IRELL & MANELLA LLP 

By: ____________________________ __ 

Counsel for Katherine E. Finnell, as Trustee of the Finnell Trust, 

WORDEN WILLIAMS, APC 

By: ____________________________ __ 
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Zurich American Insurance Company 

~ hM~y(/LJ_ 
I 

St. Paul Mercury Insurance Company 

Approved as to Form: 

Counsel for Maurice McAlister, Daniel Rosenthal, 

Thomas Prince, Cheryl Olson, Brent McQuarrie, 

Axis Surplus Insurance Company 

Lester Smull, Michael Abrahams, James Hunter and Jane Wolfe 

MORRISON & FOERSTER LLP 

By: ____________________________ _ 

Counsel for John Gatzke 

IRELL & MANELLA LLP 

By: __________________________ ___ 

Counsel for Katherine E. Finnell, as Trustee of the Finnell Trust, 

WORDEN WILLIAMS, APC 

By: __________________________ ___ 
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Zurich American Insurance Company 

St. Paul Mercury Insurance Company 

Approvecl as to.Fonn: 

Counsel for Maurice McAlister, Daniel Rosenthal, 

ThOmas Prince, Cheryl Olson, Brent McQuarrie, 

Lester Smull, Michael Abrahams, James Hunter and Jane Wolfe 

MORRISON & FOERSTER LLP 

Counsel for John Gatzke 

IRELL & MANELLA LLP 

By: __ ~-------------------------

Counsel for Katherine E. Finnell, as Trustee of the Finnell Trust, 

WORDEN WILLJAMS, APC 

By: ________________________ __ 
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Zurich American Insurance Company 

St. Paul Mercury Insurance Company 

Approved as to Fonn: 

Counsel for Maurice McAlister, Daniel Rosenthal, 

Thomas Prince, Cheryl Olson, Brent McQuarrie, 

Axis Surplus lnsurancc Company 

Lester Smull, Michael Abrahams, James Hunter and Jane Wolfe 

MORRISON & FOERSTER LLP 

IRELL & MANELLA LLP 

By:,~ 
Counsel for Katherine E. Finnell, as Trustee of the Finnell Trust, 

WORDEN WILLlAMS, APC 

By: __________________________ __ 
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Zurich American lnsunmcc Company 

St. Paul Mercury Insurance Company 

Approved as to Form: 

Counsel for tvlaurice McAlister, Daniel Rosenthal, 

Thomas Prince, Cheryl Olson, Brent McQuarrie, 

Axis Surplus Insurance Compmty 

Lester Smull, Michael Abrahams, James Hunter and Jane Wolfe 

MORRISON & FOERSTER LLP 

Counsel for John Gatzke 

IRELL & MANELLA LLP 

By: -------------------------------

Counsellor Katherine E. Finnell, as Trustee of the Finnell Trust, 

WORDEN WILLIAMS, APC 
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SETTLEMENT AGREEMENT AND 

MUTUAL RELEASE 

1. PARTIES: The parties to this Settlement Agreement ("Agreement.s) are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Do~vney Savings & Loan 

Associatio~ F.A. ("FDIC-R), Defendant broker JAMES W. MILNES, an individual 

("MILNES") and AMERICAN PRIME FUNDING, fNC., a dissolved Nevada corporation 

(''AMERICAN PRIME"). The FDIC-R, MlLNES and AMERICAN PRIME are sometimes 

herein collectively refetred to as the "Parties." 

2. RECIT ALS: This Agreement is made with reference to the follovving facts: 

2.1 Certain claims arose between the Parties concerning ten (10) residential 

loans that were made by Downey Savings and Loan Association, F.A. ("Downey") to the 

respective borrowers thereon in 2005 and 2006 (jointly, the "Loans~). 

2.2 The Loans were secured by trust deeds on real properties then owned by 

each borrower. AMERICAN PRIME was the mortgage broker that submitted to Downey the ten 

(1 0) loan applications. M!LNES is alleged to have been, at the time, the managing and 

qualifying broker through whose license AMERICAN PRlME did business with Downey. 

2.3 The Loans were approved and funded by Downey and subsequently 

defaulted. Following foreclosure sales, each of the properties securing the Loans reverted to 

Downey, resulting in a combined alleged loss to the thrift of over $2,700,000. · 

2.4 In November 2008, the FDIC-R was appointed the Receiver over all of 

Downey's assets and liabilities. Among the assets the FDIC·R is charged with trying to recover 

upon is the loss relating to the Loans {"Claims'). 

2.5 The Claims subsequently became the subject of an Adversary Complaint 

("Adversary Complaint") entitled FDJC~R v. James W: ~\1ilnes, an individual, et al.> Case No. 

10-3199, filed by the FDIC-R in the United States Bankruptcy Court for the Northern District of 

California. Also) the Claims became the subject of a civH Complaint entitled FDIC-R v. 
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American Prime Funding. Inc., etc., et al., Case No. 3:11-cv-00996. filed by 1he FDIC·R in the 

United States District Court for the Northern District ofCal.ifornia e eomplaint"). 

2.6 By this Agreement the Parties hereto intend to settle and dispose of, fully 

and completely, any and all claims, demands, causes of action. obligations, damages. and 

liabilities that arise out of or relate to the Adversary Complaint and the Complaint and all of the 

Claims alleged therein by the FDIC-R against MILNES and AMERICAN PRI~fE. 

2.7 The Federal Deposit Insurance Corporation in its separate corporate 

capacity as the insurer of deposits and bank regulator. and all other federal agencies of the 

United States of America, are not parties to this Agreement and are not bound in any manner to 

its tenns and conditions. The FDIC-R enters into this Agreement solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association, F .A .. and no other receivership 

now existing, previously existing or hereafter appointed. 

3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement. and no performance under this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the Claims alleged in the Action; and, the Parties 

agree that this Agreement is entered into so]ely for the purpose of convenience and to 

compromise the dispute<l Claims the FDIC-R has alleged in the Action. 

4. SE11J..EMENT TEBMS: The Parties agree to the following settlement terms: 

.MILNES shall pay the FDIC~R the amount of Eleven Thousand No/100 Dollars ($11,000.00) 

over a period of nine (9) months in installment payments not less than $1 ,222.22 commencing on 

the 15m day of the month after which this Agreement is executed by the Parties. Payment of that 

sum shall be secured by a Stipulation for Entry of Judgment in favor of FDIC-R in the event 

default in the payments occurs, in which event, judgment shall be entered in the sum of 

$25,000.00 less all payments made prior to the default by MILNES. After all of the payments 

have been made and funds have cleared, the entire Adversary Complaint and the Compliant shall 

be dismissed with prejudice. 

5. MIDJJAL RELEASES AND WAIYER OF CIV. CODE § 1542: 

5.1 In consideration of the Settlement terms as set forth in Paragraph 4 above> 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 
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except as to such rights or cJ~ims as may ~ c.reat.ed by this Agreement, they hereby covenant not 

to sue each other ever again on tbe Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, remise, and forever discharge each other, including ~eir 

respective insurersi officers, directors, · afiiliated companies, agents, servants~ representativ~ 

spouse, heirs, successors or predecessors in interest~ -assignees, ._:attorneys.' employees and 

contractors from any and all the Claims. demands, counts, obligations: agreements, damage$, 

liabilities, losses, ci>sts and expenses of any kind, in. law or in equity1 whether .known or 

unknown, that either Party now holds, or ~ e~er held against the other, or may hold in the 
. ~ 

future, that arise out of or are in any way c~>nnected wi~ the Claims alleged in· the Action. 

5.2. This Agreem:ent shall be binding on the Parties and on their respective 

officers, directQrs, affiliated companies, agents, representatives, s_p<;n!Ses, heirs, sticcessors or 

predecessors in interest, assignees, attorneys~ employees and contractors and shall inure to the 

benefit of the Parties, cmd each of them. 

5.3 The Parties specifically intend that the release oontaioed in this. Agreement 

shalt bar aU released claims) including those which are currently wlkn<>"wn to them. The Parties 

understand and accept the risk that they may later discover a claim encompassed by the Release 

in this Agreement which they did not know or suspect to exist~ or which they could not have 

knovvn or suspect to exist. The Parties hereby specifically waive the protection of Civil Code 

section 1542 -which reads as follows: 

A general release does not extend to . claims which the creditor does 

not know or suspect to exist in his or her favor at the time of 

executing the release, which if known by him or her must have 

materially affected his or her settlement with the debtor. 

The foregoing waiver is expressly limited to the ciaims held by the Plaintiff, Federal Deposit 

biSurance Corporation as Receiver for Downey Savings and Loan Association, FA.. and no 

other receivership~ nor to the Federal Deposil In~ce Corporation in itS separate corporate 

capacity, as more partiCularly set.for·in paragraph 2.7 above. 

6. ATTORNEYS' FEES: In tbe eveiJ.t any action is brought to enforce or irtt~ret . . . . . . . 

this Agreemen4 the prevamng party shall be entitled. to an award ofreasonable attorneys 1 fees in 
... 
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addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES~ The Parties represent, warrant, 

and agree as follows: 

7.1 The FDIC-R is the lawfUlly appointed Receiver for Downey and has 

succeeded to and now holds each of the Claims that are the subject of the Action and this 

Agreement. The FDIC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver of Downey. 

7.2 Each of the Parties have received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress, or undue 

influence. The Parties affirm that they have read th1s Agreement and understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of any Party. has made any statement. 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affmn that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 

another Party, in executing this Agreement, or in making the settlement provided for herem, 

except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned, transferred, or granted. or 

purported to assign. transfer, or grant, any of the Claims that are alleged in the Action. 

7.5 Each Party agrees to execute any additional documents as reasonably 

convenient, necessary or desirable to carry out the provisions of this Agreement. 

8. MISCELLANEOUS: 

8.1 This Agreement sh.al.l be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance \).ith, and governed by~ the la\.vs of the State ofCaJifomia. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 

all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of its 
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--------------------------------~------------~--------------------------·~ 

renns and not strictly for or agawst any oftl:te Parties to this Agreement. 

8.3 The p:rov"isrons of this Agreement are contnlctual ~ not mere -recitals. 

The Agreement shal1 be considered sii!lverable, such that if any proviSion <Jr part of the Agree:mmt 

is ever held invalid under any Jaw or mling, that provision or part .of the Agreement sha.ll remain 

in force and effect M the e~'tent allo\\~ by law~ and aU other provisions or parts. shall remain in 

full forte and effect 

.8.4 Thi.-; Agreement may be executed in counterparts and shAH be d:'fective on 

~ datt first eK~uted by any <me of the Parties hereto ff so ex.ecurul in oountcrp&.rts (the 

''efteetiYe" dateii). Any signature obtained by facsiml1e or e-mail shall be as vahd as axt or.iglnai 

e;igtmlure. An authenticated copy of this Agrec:ment can be used fo.r any pUrpose for which the 

original :may be used. 

(b)(6).... ... H • •••••••••••• ................................. ..................... ....._________, __ __ __ 
~-~--) 

(b)(6) 
..................................... ................................................................................. 

DATED: r;~ :t . P-
(b)(6) 

(b)(6}········ ··· ...................................... .................................................. 

. ..................................................................................................................... ..................................... . 

w. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION. as ~eivet. for Downey Savings 
&Lo oc .• F. 



(b){6) ..... 

(b)(6)_ 

············ ••· 

APPROVED AS TO FORM: 

HERSHORIN & HENRY LLP 

cox 
meys for Plaintiff, 

Federal Deposit Insurance 
Corporation as Receiver for Downey 
Savings & Loan Assodati.on, F .A. 

·-...... 
...... ... KLElNLAW 

.......... 

Page 6 of6 

SETI'LEMENT AGREEMENT AND MUTUAL RELEASE 



SETTLEMENT AGREEMENT AND 
MUTUAL RELEASE 

l . t'ARTIE!i: Tht.: pllrtie"~; tu l.hl$ Sectl~t Agmement \'A~ment") 1itC1 PIMintHi 
FSOERAL DEPOSIT INSURANCE CORPORATIO):IJ u Ree.el~r (ot Oo~y SaviO\$$ k LMn 

MIKlCialion. F.A. ("f-'DIC·R~}. an<! Ocfc11dant appmsec, CLAY E. O'R.EOQR.Y, an indtvidual 
{"OreiJOrY" or "l»fenda.n('). The I'OIC·R and <ma11cy m somet.imc:s ~Mrrein GOllcetively 
referTed w u th~ "P&nies." 

'2. REC)IALS: This Agreement is m.de with n:f«en« to lho following fa.cu: 
2.1 Cc:Nln dGiln$ UllSC bc1wml 1M Parties oo~IJli aA !lpJ1nliw t~tt 

that Grtaocy Jmpl!ed relative 10 a refwac:e loan that Downey SaYinas & Loan JUsoc:illlioo, 

Y.A. ("Oo\\'lll:y"J ~~ l!f'd f!lllded ftlr bom:>werl ----------······---lin200 . .'-... .. .. .. .. __ ___ _____ (};l)l!)-'(b) 
("Loan"). (6) 

2.2 'The Loa."\ was scctnd by 11 (ruli( deed on rc:ol property Ibm ownod by 

(b )( 4 ),,~(b~)L-~...c====:::::::::t:-;=;;;;;;.-=!.,!!!L!:;QfiUliQOty....tu.mw...u+---- I A \'lindale.. Mz.ona ("Sab.jc:ct 

(6) Ptoperxy"'), 

'2.3 The Lo.."i was ap~ and funded by DoMIOY Md $'.Jb5equmlly 

dclllultcd. Fullo~a.--ini 11 fom:lusvr~ saie. the Subject Property rcve~ to Down~:y, rc.sullin.s in an 

alleaed loss to the thrift nfover S 163,000. 
2.4 b November 2008. the FDIC·R wu appointed the Receiver over aU t:!f 

Downey'' ll$.$ets :utd lia.bllities. Amang the~ the FDlC·R i• charaed with tryil'lg to n:eover 
upon is the-- lou :oclalin• to the l..uJ.~n (''Ciaiell$"). 

2.S The CJ:ilins $ub5equently b<:earoe the aubjcet of a Colllplaint 

rComplaini .. ) entitled FDIC-R ''· Clay E. Gr«i('l'Y. on lntlivJd11al, c- No. 2:ll--ev..Ol223· 

NVW filed by:~ FDlC-Rund ~:ow pending in the United Sl111n DistriclCourt for lhe Dic!rlct of 

Arizona, Phoenix Division. 
2.6 Oreaor.v !lied an Answer in response to the fDlC·R's Complaint whc-ein 

~ dellic:Q aU R".nterial alleantiona ~ ht.n. l.ireew-Y has been repn:st.nted by Jepl C<ll.ll'l~l 
l.h.rouJ#lout the pendeslcy ol' the 1\ction, including tni$ act1lemcn1. 

2.7 By this .~entthc P4.11ie$ b.ml.o inill.lld U) tenle aoe di'}N• of. fully 

and complW:iy, any and aU claim. demands. 11111u.IC..'I of S~.:tior. , obligotioos, ~ and 

liebili ties tiw uiso out of or relate to the Attioo and. the Claims alleged tbtrcin by the fOlC-R 

&g4in~:t On:gory. 
'2.8 1"hc fede"l !kpoJit hu~ Co!p0!'11ti.on in iu KpalafG e¢rpcmle 

C6~cil,)l as the il'IS\lm nf deposit! and benk rc.:ulator. l!lld all other fcd.c:l'lll a~e~S of tl'.e 
Uniled Swes o r America, an: not parties to !his Agreement and ue not bouDd io lil!lY = tn 
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i u ltt"'l$ 41td eutwlh\ona, The FOIC·R ftll<:n into tb3 A~t solely In ifJI limited c:ap&l'ity as 

tile appoi.nled Reeetvtt of Downey Saviop It Loan~. F.A.. and 110 ~ m:e~p 

n0111 existlnl!, I"J(eYioUsly existing or he~r appointed. 

J . NO AQMlSSIQN RE MERITS OF CLAIMS: The Patties a~ that flQthiae in 

dus AgN¢«~etll, and no pet"(Otrl'llLt!CC un.d.er thi$ ~ruea.t.. $h~l bel ~1\Sil'U<d as ao .wnisslon 
b)- any Party of lhe validitjl or invalidity or tlic Claim$ Al.lc!gccl ln lhe Ae!iorr. end. the Perli~ 

~ lho11 this Agreement is en~ in10 SOlely fO!' the purpo:sc or c<mvtnience Md to 

comprt~t\li~ the di;spu1ed Claims tbit fDIC· R h:.s alleged in !he At>lion a.;aiMt On:sory. 

<~ . SET1J.p#.1ff TERMS: Tht Partie~ i>jp'CO to the followio& ~t ~•: 

oi.J Dr:t~mdantll. through their cttGt'S and omissions a.trier, ~~~ P3Y by dnlfi 

p&yablc upan flm pl'¢5¢nt;~:iun. 11-1¢ 5um of T~T:nly ThaU$41J\d N<WI OO Dollars {.$2.(),()00.00} 

wilhin thirty (30} days of the 4ate oo wbiclllh.is Agrcemc:nllt fully IOO.ICI.lttd by 11!1 pa..-tit:s. 

4.2 A&r said ptymenl tw been m~ md 1\.mds hiM ct~ the FDiC·R 

$flail cause 10 b~ filed a.~ipulat ian for enlry of .n ol.'dei' dtsmiulJlll d'le Acuon with ~judice. 

5. MUTUAL &;LtW!£8 AND WAlVD Qf kALJ!. $;IV. COQil J;51l: 

S .l In enns;~Of1 o!' the Settle~t ~~Jrms u set {onb. in Pllrilj.r1l.pb 4 obove. 

ar.d all <lther l'rombc" co\'tne.rtts e.11d con.sidentlon p.rovi~ fqr ~ the Patties ~ that, 

~fl( ~ I<> ,u;;h ngh.rs or c:ki.cm u.s may be creat«i by this Agteetneut. they hereby c:ov~ not 
to soc ta~h other ever agcsin on the Claims liOd lbe Panics aclc.noWit!dgt full &Dd a1mplett 
saJ isf.ution of, s:nd hereby relee~. l'd1tll:t.e, and tl>'rellel' d~ cKl'i otb.!!r, includ ing ihcit 

l'tll\I'Ctli»e ;nsute:rs·. officers. diroct()f'J. affili&lad ~paNe., asmu. replUelll.ati-. lpc~U~eG, 

hem, tuc~;eiiSOrs or ~o in in.ICIUI, usigge.es. 11torocys, employees and. 001\~ton 

from 1111)' 11nd all 1lu: C!!lir;;~. detnl.llds, ~WlCS, obllgat!OI'-1. atreemedts, dama~es, liabililit1. 
lo$s<:s. co;ts 1111d Cl'J'erl$C$ ~~any kind. In law or \r. equlty, \o\1!elhc:r knolil'l'l or ullknt~lll'l'l, llult 

c:ithcr P~~rt:y n~>W holds, or n~$ c:vc:r held aQ&~ntt the ollm'. 01" may bold in the future, that 4l'i56 o111 

of ar are in any way cotultc~ with. the Ct.inu allteeU in the A...:rion. 

5.2. Thu Ag.retmect shAll be binding on !he Parties and on their n:::tpec.ti~ 
olfu:cn. dit=tcm. affiliated com~es, i~uttrs, ~crus, n:prcscnllltives, !pOUXs, hel·n , 

~S30tS or pred~wo i 11 intemL assi,gnoea, aMmeyt . cmplo}~ta fJid conl:radol1o' and .sh,..l 

iou.'l; (o the bc~(J1 of the Plll\i<:! . litld 06dl o( thtm. 

S .3 The l>a.oie~ spedriCAity lruend tbatlhe ttleMe' oontainrxl in this Agreemcnl 

~I! bat' all IVIw:IUCd ~!aim:~. itiCludilll those which ate c~~.~m~tly unknown to I.Mm. Tho Paztk1 

und!:I"SWld w IIC.Clept the ri&k that lhty DillY l.au:r diS«lVI!f a elaim encom~ by !he Relcue 
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in this Allf~ which tll.:-y ;:lid not lul()W QT l\lllj)llet !6 de{SI, or which they couiQ 11ot ha're 

l;nown 0!" su3pectcd t.o exist , Tlu: P&.rries hereby sprx:ifially wai11e d11: prtlt«Uon cf Califilmill 

Chi! Code SCCJi.on I S42 whleh l'l:Ads as follows; 

A !J'lnc:ral rci~$C doel' not extend to clainu which !he creditor docs not 

kMW or SU$pcet to cx.i.st in bis or her favor at the time of executing the 

rel~sc. which if k110W1'1 by him or her mu~t have materially affected his or 

her scrtJoment witll the debtor. 

T"oc fnreg.ain~ Wlllver is exprclt51y limJtcd tn !.he claims held by the .Piai:~:ilf, Federal [)qlosit 

lnsu~ CV~pQralion u Receiver for Downey Sa.vi~ and (Am Asgoeiation, f.A .. and DO 

«htr r«~:iv~n;hip, nor to the: F~r:al l.>epo\$it ln~UMI!'ICe Corporation in il$ tepllr61£ cOI.'J)Orotc 

cafJ.'II:ity, M mor~ patti!Olub.uly ll':l for ln po.r~ 2.8 above. 

6. ATIQRN.&VS' f t(ll; l.n thl:t e~~t.n.tMy atti.oo Ia brought to t!IUotct! oT intcTptCI 

this ~mcm.. lhc lRVIilinii J)ll!ty shall be entitled 10 an award. o( reasonable attotney$' fees in 

aOdffi® to any other .relief to which !he prcniling party r..ay be eolitl~. 

7. Bii'RESE.N'l'ATlQNS AN.P WARJlAJ'!f[ES; '['he Parties teprestnt, wam.nt, 
M.dagrec: as (ollows: 

7.1 The FOIC-R. ill the lawfully appoinu:d Roceivet for Downey llll.d bat 

s~ed ta and now ht~!c.& ~ll,Cn or th( Claims !hat IIR !he sub]«lt or lh~ Action 1.1'11.1 !his 
Ag=mo:::nt. The FOIC-R bll3 the 1.ulhotlt)' to en1er inllJ lhu compromise and tettlemcnt of tile 

Cl1ims l!5 the RceeiVc:r of Downey. 

1 . .2 mh of the f'a.rtier has received or bad the opportunity to suk lheir own 

independent I<:QAI ~vice with ~pect to the J.dvi»bilii.y of eMculing th\1 Acreelm't'l\. The 
Panics :u:knowl~c: that 1hc:y have cxcculc!d this A.grec:menl wilhou1 fraud. d.un:ll6, or undut 

illllucncc. Tho: Partlt~ :affirm !hat they havo JDd thia A&recmcnt and Wlden!Md the !Xln.tl:l\t$ 

llel'eof: 

7.3 No Pan y. tux· any aaent or lttlOtney o{ any Party. hu tmdc Ill)' Sl.alemeni, 
~pre.Knl:!tlan, or promi$C to ar~y other Pan)' regardi:lg .any fli.Cts whick lhc 'PIItty has then celied 
upo.1 in entering into tl'lis Ag:-a:mem, ll1ld 1M Parties here «Cb at1!.rm Llw they have not reU~ 
upo~ any st~leiTI.Ilr:tl. rep;esemotioo or promise t»' any other ?uty, Clr of a.ny agctlt or l!fQmey for 
noolher ?n.ny. in ~utin~ this Agtee."'lent. or in making the ~ment provided for hereto. 

eKccptos ;~ <:Kprca#ly r~rescntl'!d ut promiaed in thi$ A~ni. 

Paat:l on 
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7.4 None "f the Pwtics hone ~fore wii!)Cd, mnstetmt. or _grill:~, or 

p~ed 10 .Wsn. I!SDifer, 01' ~ •ns- oftbc Claims thJL an~ clleac-d in the At:tiDn. 

7.~ E.acG Puty ~to execute. •ny ..dditilmal ~IS u r=sonably 

e<>twcnl~l. 1\e~ ot Ce$irable to C4CfY ¢1.11. the prvvi.liCNU o( thil'l Apmet~L 

3. Mlag(;I.,4NEOUS: 

t. l Thi$ A~t ShaU be da:mcd 10 haM been ~ulet.i .nd lk!li~ 
within the State or C.Ufamit. 8IXI !he ri&hll lind obli.pliol\$ or thoe Panies ~ JhJll be 

COIU!lUed and cnlora:d ja.w:ordtace witb,and &elletDCld by,l~ I.&WJof~St.ttc o£Cali1i:lmia. 

1.2 Thi$ Agr~nt coa.Urutes 11 aloaJ~ lntepted written conr.raet expmuil1l 
thl> 10ntlre agm:men1 of the Pa.'tll!$. 'Thil A~lll.l11t)' only bco modified in a writJ.:r.a :aiped by 

all tht: Partiu 1'his A&rcemcnl shall be intt~ in •ceord~ wUb thoc ;H.ein ll'ldltlitli of !u 

IC:fCnS as'ld not sltlclly for Of'~ lin)' l!fthe Pa11ies. to lhb ~ 

Sj The provisiont of thl1 1\,g,n::emcnt uo ~ and JIOt m~ =tlb. 
The Agrecmct:~t stWJ be con1ide~ .wel'*ble, rue.&. thai if' any provisioo or pu1 of die A~t 

b ever b.Gid inVlllid unde:r any lew o,; ruling. thAt pro~on or p.n of the Aat«IJl(lllt llba1l remain 

info~ llld effea 1.0 lbe en~tt allowed by law, and all otha ~ ot Jlai1S shall remaial in 
1\sll ((:r<:e IUid c:ff~ 

&.4 1l1.h A.gr:cmtent may be c.u'QitCd in ClO'IUitc:lpllfta and sha!.l be effilcti'lll: on 

me dlte tlrst ~ttd b)' a.:\y ooe of lht Panic.~ betetD if so c:xe<:utod in tOO!Iterp.vl$ (1.1:1¢ 

''effet:tlvl! d.atej. Ariy tiil)'Ui~ tlbaiMd by t#aimile Of c--liUil ahall be &lkl .., an OJI!'lnal 

(b)(6)·~-·--- '~· All a\ltbr;nl.ict.lcd ~of lhls Agreement used f<1r .tlly for which lbe 
~----~llJhn~ 

DATEI>:ff;:J:~IofUk--/Z.n---jL_ ___ _ 

Pt~-4on 
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SETTLEMENT AGREEMENT AND 
MUTUAL RELEASE 

l. PARTU:S: The parties to thi.s Settlement Agreement ("Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver fi)r Dov.ney Savings & Lmm 
Association, F.A. ("'FDIC-R'~), and Defendant Loan Officer, JUAN PAOLO FRANCISCO 1111 

an individual ("Francisco"). The FDIC-R and Defendant Loan Officer are sometimes herein 

collectively referred to as the "Parties." 

2. RECITALS: This Agreement is made with reference to the following facts; 

2,1 Certain claims arose between the Parties concerning two (2) Joan 
applications that were S\Jbmitted by Francisco to Downey Savings & Loan Associati.on, F.A. 
(''Downey'') in 2005 and 2006 e'Loans"). Downey approved the loan applications for I fb)(41, (b) 

(b)(4),.(~1.HJH .. . .... ·· I Each Lotrn was secured by a trust deed on real prope1ty that (6) . 

(6) was then o'\vned by the borrowers. 

2.2 TI1e Loans subsequently defaulted and following foreclosure sales~ the real 

properties each reverted to Dow11ey, resulting in a combined alleged l.oss to the thrift (If over 
$454,150. 

2.3 In November 2008, the FDIC-R was ~ppointed the Receiver over all· of 

Doowney~s assets and liabilities. Among the assets the FDIC~R is charged -..v'ith trying to recovet· 

upon is the loss relating to the Loan e'Clairns"), 

2.4 The Clmims ~uhsequently became the subject of a ·Complaint 

("Complaint") entitled FDlC-R v. American Prime Funding) Inc.~ et al., Case No. 3:ll-cv-00996 
- SC, filed by the Ff>IC-R ("Action") and. now pending in the United States District Court for the 

Northern District of Califomia, San Francisco Division. 

2.5 In its Complaint, the FDIC-R alleges that Francisco was licensed by the 

Department of Real Estate as a salesperson and that he wus acting as the sub-agent for Broker 

• (b)(6) _H_H ____ J.H __ .... H landfor American Prime Funding. Inc. in submitting the applications for the 

Loans to Downey. Although Francisco has been served with the summons and Complaint in the 
Action, the FDIC~R has not required him to file a response to it. 

2.6 By this Agreement, the Pru:ties hereto intend to settle and dispose of fully 

and completely, any and all clahus. demands, ~uses of action, obligations. damages, an<] 
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liabilities that arise out of or relate to the Action and the Claims alleged therein by the FDIC-R 

against the Defendant. 

2. 7 The .Federal Deposit Insurance Corporation in its separate corporate 

capacity as the insurer of deposits and bank regulator~ and aU other federal agencies of the 

United States of Americ~ are not parties to this Agreement a:nd are not bound in any manner to 
its terms and conditions. The FDIC~R enters into this Agreemeni solely in its limited capacity as 

the appointed Receiver ofDowney Savings & Loan Association~ F.A.> and no other receivership 
now existing. previously existing or hereafter appoill.ted. 

3. NO ADl\USSIQN RE l\'lERITS OF CLAIMS: The Parties agree that nothing in 
this Agreernent~ and no performance under this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the Claims alleged in the Action; and1 the Parties 
Hgree that this Agreement is entered into solely for the purpose of convetiience and to 
compromise the disputed Claims the FDIC-R has alleged in the Action against the Defendants. 

4. ~ETTl,E!\lENT TltRM~: The Parties agree to the following settlement tenus: 

4.1 TI1e FDJC .. R agrees to stipulate \'-ith Defendant to dis111iss the Defendant 
from the Action whh prejudice in exchange tor Defendant's waiver of attorney~s tees and costs 

and the execution of this Settlement Agreement and Mutual Release. 

5. MUTUAL RELEASES AND WAIVER OF CIV. CODE§ 1542: 

5.1 In. consideration of the Settlement temts as set forth in Paragraph 4 above~ 
and ull other promises~ covenants and consid~ation provided for herein, the .Parties agree that, 

except a.~ to such rights or claims as may be created by this Agreement, they hereby coVCitant not 

tu sue each other ever again on the Claims and the Parties acknowl.edge full and complete 

satisfaction of~ and hereby release~ remise, and forever discharge each other, including thelr 

respective insurers~ officers~ directors, affiliated companies, agents, representatives, spouses~ 

heirs, successors or predecessors in interest, assignees~ attorneys~ employees and contractors 
from any and all the Claims, demands~ counts~ obligations, agreements) damages, liabilities. 

losses~ costs and expenses of any kind, in law or in equity~ whether known or unknovm~ that 
either Patty now holds, or bas ever held agahtst the other, or may.hold. iu the futUre~ that arise out 

of or are in uny way connected with~ the Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 
officerss directors~ atliliated. companies~ insurers, agents, representatives, spouses, heirs, 
successors or predecessors in interest, assignees, attorneys, employees and contractors a11d shall 

inure to the benefit of the Parties~ and each of them. 
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5.3 The Parties specifically intend that the release contained in this Agreement 
. . 

shall bar all relea.~ed claims. including those which are currently unknown to them. The Parties 

understand and accept the risk that they may later discover a claim encompassed by the Release 

in this Agreement which they did not know or suspect to exist, or which they could not have 

.kno\\.'11 or suspected to exist Tite Parties hereby specifically waive the protection of Civil Code 

section l 542 which reads as follows: 

A genera.] release does not extend to claims which the creditor does not 

know or suspect to exist in his or her favor at the time of executing the 

release, which if known by him or her must have materially affected his or 

her settlement with the debtor, 

The foregoing waiver is expressly limited w the claims held by the Plaintiff, Federal Deposit 
Insurance Corporation as Receiver fbr Downey Savings and Loan Association. F.A .. , and no 

other receivership, nor to the Federal Deposit Insurance Corporation in its separate corporate 
capacity, as more particularly set tor in. paragraph. 2.8 above. 

6. ATTORNEYS' F11:ES: In the event any action is brought to enforce or interpret 

this Agreement, the prevailing party shall be entitled to an award of reasonable attorneys' fees in 

addition to any other relief to which the prevaiUng party may be entitled. 

7. REPRESENTATIONS AND 'VARRANTIES: 111e Parties represent~ warrant, 

and agree as follows~ 

7.1 The FDK>R is t:he lav.riully appointed Receiver for Downey and has 

. succeeded to and now hol.ds each of the Claims that are the subject of the Action and. this 

Agreement The FDIC~R hus the authQrity to enter into this compromise and settlement of the . 

Claims as the Receiver ofDmvney. 

7.2 Each of the Parties has received or had the opporttmity to seek their 0\\'11 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress, or undue 

influence. The Parties affirm that they have read this Agreement and understand the contents 

hereof. 

7 J No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then. relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 
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(b)(6) 

U~ti I'UW ~~~IH(t~'U• repf>CW:b,t~tl~m ~'i'l' V.N'il'~~~ ~y .\my ~tb~t ~~~tr!y~ !;.W' ~f Wl~' llgtfll (t" mhWt~)l' 1\\t' 

Mlother P~·. in -e~:~uH.n~ t.his ..;\gr~mcrn., 011 tti n~~i.~g ibc ~ttie.m.en~ provickd f(W hC"~in, 

~~~~vt J~'i tl'i. ~xp~~"1!1y ~pn:~~.~~l. m' pn~ll'i-~d 1:n ~h~~ Av.;n::(!;:t~m, 

7.4 N~mc o.f the Part~ ~yc here.toibte ~sm~. tmn~f~nr*:idr ~ grn~'too~ <)r 
"W~l'tcd ttl· :t~s!i i if4ms1~ - tiNrlt ~~ ' · ,j: •1;.a .... ~~~~~ i ... · ~ • , :11 i ·· ·. e in • h • "" •1 • · · . r ···~· .· ... : . <. s~ .. · .. ···········"._ ~ .... ~~ ~ .. ~.· .· ~4 ... :•H"'I! .JJ.{J. 1 rG ~. ~~~~ ... 1.·.1: ,,1;/~l~. 

15 l~1cb Pnrly ~f,(!s '(().: ~e ~my ~ddlti~tml do~ts M ~bf.y 

c~)n~vhi.~~1('~ ne(l~ ~~~" d~:Wh~ tu ~~ ~~~l1h~ ~)viilhtm~< ('1-t' thl$ .A~1'Citn.wnt . 

~.!: ;~'hiM A~~n~m ~h!.lli h!!. dl.~wd 1~ ~~tw~ ~fl. ~~«~ttid u~~ ~UvC!~;e.d 
withm. the Smte of :C~tlifomi~. ""ld t~ rl:~~ m'Rl1 t1bU~ ~f the P.uttil!S h~reii). $han l~ 
\!(1 :!iir""-~"' ~•ru! (j;j ·~ ''4! ml~td:a*""·~ wl*t. .l.l'Mtl ·tt'!i'f2rrted hv ·i~ li WN t~f •h· ·. ~t·· 1~ ··r"::~·t 1i~-~ ,0,,~<11,.11;U ......... · .. ~ ... ·"'· .· ~L ..... •"'~> ~h .JL ,g ............ · ~ .. ~ .\:J. · .. ~ .. ,~.,;.···~~ '-.. HLV,!,~.~~~I,, 

8.'2 Thi~ A~m~~ ~o~~~·~itu~>l!~ ~l ~iotJle.. b1~~l:lt~ wdttcl~' .cot~trw:f n::p~r.:i~ 

. H~ tmU!t ~i~'t\~me1~t af U'IC hrti~. ;11~1$ Agfi.~rmm~ rh4y t'idy l~ m~Hlm:! ~o ~· wridi~g Jign~-d ~ 
a.U w Patties. Tbl$ ~\u~mtnt shi!ll ~ hit~rpre:too tn m:a::~ce 'tl;t1ilh th~: p.~ttl11 trt;..~h"i q.fH~ 

~~~ ootr trot ~hi~~t)1 i~n' ~tiJSgd.i1at t.t1Ht ~~r'(t:ru a~~n3~~ Hlthlw. .~\!f~~lt~nt. 

$:,;) The pt<}vl ~oM ~,f tbl$ Agri;~rnellt ~ oon~tum ~ l'I:CH .mer~ 1:00'1111$'~ 
''l'~l· ..•. Ji. ... i '~1' ~14nl~ b •..•.. ~ld!i~ttd SIC:'tferah1c ' . •h lhttt H' miY. •·•···. ·. i/11 <' n Of~· l!!'t' . ~. i •m ... ~ , li; n!fl,I:'C~m'*•~~ .. R .~' ~ ~'· ...• .. .. .. . • ~ .. ·. .. . . " pro l,~m~~ .... ~"' ~.t i~~,.. ,$~!.:<: . ~m 

j~. evet he.ld invalid un<ler au,l'' luw >Of ruling~ lhllir P~'isio.n «part of d~t;l: A~~nicti:t sbnU fetlMJ!I.hi 

t~ fl · ; ; ~ · ,~ .,..m. t ~~ t1i · ve ~t ·~0""WOO bv ~~~w m~·• ~U ,,.i~;,;,lii> ~~,.,~; .. s,;.n,Q .,.~ *".;il•r:i ~t.. ..... ~ ~ .. • · £~ .. L .~I'll~ ml,ll. 'll<UJ:e .... L~ ~~d~'!l:f. "''H'¥ · ... · .·. " • .. · .· * Hl~ ..... ..r. .mit.<!"'·"} .tti¥Ufl:l. '!.'# ~~1<1111i ~~n. I 'lin-» ...• l 
fuD f'()rre a~d effect. 

$A ·nri~ Asriir~f~~~t t~tay ~ r;~e.:c.utN in c~J.1UlWrtmrl~ m'!d ~LN be {tO«Ov~ nn 
t~e dat¢ li:F.iit f:X®ut00 b31 my ·O'll~ of the Pattie~ bcrel<t if ~() ~Ut:Cd m coun1~rpar~ (lhu 
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GLOBAL SETTLEl\1ENT AGREElVIENT AND 
MUTUAL RELEASE 

l. PARTIES: The parli..:s tu this Settlem..:nt Agreement ("Agreement'') are Plaintiff 

FEDERAL Dl:::POSJT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 

Association, F.A. C'FDlC-R'), Deiendant corporate mortgage broker, COVERDALE 

VENTURES, INC., a California corporatkm ("CVI'); Defendant managing broker, ANUSHKA 

COVERDALE ('~Coverdale"). an individual; Defendant loan oflker MAGNOLJA ABICrA Y 

OU ERRERO (''Guerrero~'), an individual; and the defendants' Errors and Omissions carrier, 

ASJ>EN SPECIALTY INSURANCE CO., a Limited Liability Company ("Aspen'} The FDIC

R} CVI, Coverdale, Guerrero and Aspen arc sometimes herein collectively refencd lo as the 

"Parties." 

2. RECITALS: This Agreement is made with relerence to the following facts: 

2.1 Certain dairns arose between the Parties concerning four (4) residential 

loans that were made by Downey to borrowers! 

(b )(6) ........... l I Oointly, the ''Loans"). 

2.2 The Loans were secured by trust deeds on real properties then owned by 

each borrower. CVI was the mortgage broker that submitted to Downey the four loan 

applications. Coverdale is alkgcd to have been, at the time, the managing broker through whose 

license CVI did business with Downey. Guerrero is alleged to have been the licensed Loan 

Officer working with CVJ at the time, who is alleged to have submitted to Downey loan 

(b)(6) ..... . .... applicationsl~)rJ'-_ .. ·-·· ------------------1 
2.3 The Loans were approved and funded by Downey and subsequently 

defaulted. Following foreclosure sales each of the properties securing the Loans reverted to 

Downey, resulting in an alleged loss to the thri 11 of over $800,000. 

2.4 On November 2 L 2008 Downey was closed by the Ofticc of Thrift 

Supervision, and pursuant to 12 tJ.S.C. § 1821 (c), the FDJC-R was appointed receiver. In 

accordance wiih 12 U.S.C. § l821(d), the FDIC-R as receiver succeeded to all rights, titles, 

powers and privileges of Downey} including those with respect to its assets. Among the assets to 

Pagel oft 
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which the:: FDJC-R as receiver succeeded were Downey 's claims, demands and causes of action, 

including the loss relating to the Loans ("Claims"). 

2.5 CVl and Coverdale utilized the services of Austin & Austin Insurance 

Services, lnc. ("Austin") as their insurance broker to procure an errors and omissions insurance 

policy issued by Aspen for the period February 28, 20 I 0 to February 28, 20 ll, Policy No. 

J- I<"Aspen Policy"). 

2.6 11le Claims subsequent ly became the subject of a Complaint 

{"Complaint") entitled FDJC~R v. Coverdale. Ventures, Inc.. etc.. et a!. . Case No. SACV I I~ 

00027 JVS, tiled by the .FDTC-R in the United States District Court for the Central Disttkt of 

California, Southern Division ("Action"). 

2.7 CVl, Coverdale and Guerrero filed an Answer in response to the FDIC-

R'.s Complaint In the Action, CVI, Coverdale and Guerrero are represented by legal counsel 

retained by Aspen. 

2.8 At the Court's ordered mediat ion of the Action the Parties conditionally 

agreed to a settlement of the FDIC-R's Claims, as hereafter set forth. The only condition to the 

Parties' settlement was the FDJC-R obtaining formal approval to enter into this settlement, which 

approval has now been obtained by the FDIC-R. 

2.9 By this Agreement the Parties hereto intend io settle and dispose of, fully 

and completely, any and all claims, demands, causes of action, obligations, damages, and 

liabilities that arise out of or relate to the Action and the Claims alleged therein by the FDIC~R 

against CVJ, Coverdale and Guerrero. 

2.10 The FDIC-R expressly reserves and retains its right to proceed to request 

entry of def<ullt judgment against any and all named defendants whom it served witb process and 

who failed to timely appear in response thereto. 

2.11 The Federal Deposit Insurance Corporation in its separate corporate 

capacity as the insurer of deposits and bank regulator, and all other federal agencies of the 

United States of America, are not parties to this Agreement and are not bound in any manner to 

its terms and conditions. The FDJC-R enlers into this Agreement solely in its limited capacity as 

the- appointed Receiver of Dow-ney Savings & Loan Ass<..,x:iation, F.A., and no other receivership 
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now existing, previously existing or hereafter appointed. 

3. NO ADMlSSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no performance under this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the Claims alleged in the Action; and, the Parties 

agree that this Agreement is entered into solely for the purpose of convenience and to 

compromise the disputed Claims the FDIC-R has alleged in the Action. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement terms: 

4.1 Aspen. Aspen shall pay, by draH payable on Hrst presentation, the sum of 

$22,500.00 to the FDJC-R within twenty one (21) days of the full execution ofthis Agreement. 

4.2 CVl and Coverdale. Concurrent with lhe execution of lhis Agreement, 

CVl and Coverdale shall execute and provid~ to the FDIC-R a Stipuhltion tor Entry of Judgment 

("CVl and Coverdale Stipulation for Judgment") in the amount of $37500.00. which may be 

fully satisfied if CVI and Coverdale pay the FDIC-R the sum of $2,000.00 on the 15111 day of the 

next month following the full execution of ihis Agreement and, thereafter $2,000.00 on the 15th 

day oflhe next eleven (J I) months until the full sum ofthe $24,000.00 has been paid. The CVl 

and Coverdale Stipulation for Judgment sh~~ll be held by the FDJC-R and not tiled with the Court 

unless or until a default in payment under its terms occurs, lf a default in payment occurs that is 

not timely cured, then the FD[C-R may file the CVI and Coverdale Stipulation for Judgment 

with the Court and request entry of judgment against CVJ and Coverdale, less all payments 

previously made thereon. Upon full payment ofthe CVI and Coverdale Stipulation ior Judgment 

CVI and Coverdale shall be dismissed from the Action with prejudice. 

4.3 Guerrero. Com:urrent with the execution of this Agrcemt'nt, Guerrero 

shall execute and provide to the FDIC-R a Stipulation for Entry of Judgment ( .. Guerrero 

Stipulation for Judgment") in the amount of$37,500.00, which tnay be fully sat.istied if Guerrero 

pays the FDIC-R the sum of $2,000 on the l51
1l day of the next month following the full 

execution of this Agreement and, thereaFter $2,000 on the 15m day of the next eleven (II) 

months until the full sum of the $24,000.00 has been paid. The Guerrero Stipulation fbr 

Judgment shall be held by the FDIC~R and not filed wilh the court unless or until a default in 

payment under its lerms occurs. [fa default in payment occurs that is not timely cured, then the 

FDJC-R may tile the Guerrero Stipulation for Judgment with the Cou11 and request entry of 
Page} of7 
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judgment against Guerrero. Upon fi.J!I payment of the Guerrero Stipulation fbr Judgment 

Guerrero shall be dismissed fmm 1he Action with prejudice. 

4.4 Non-dischargeable Judwnent. fn the event a Judgment is entered against 

either CVI, Coverdale or Guerrero pursuant to their separate Stipulaiions for Judgment. then 

such Judgment shall be non~dischargcable in any proceeding (voluntary or involuntary) 

commenced under the U.S. Bankruptcy Code, pursuant to ll U.S.C. § 523(a}(2)(A). 

5. MUTUAL RELEASES: 

5.1 Jn consideration ofthc Settlement terms as set fbrth in Paragraph 4 above, 

and all other promises. covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other and Austin ever again on the Claims and Austin's procurement of the Aspen 

Policy for CVI and Coverdale in relation to the Claims and the Parties acknowledge full and 

complete satisfaction ot: and hereby t·elease, remise, and forever discharge each other and 

Austin, including their respective officers, directors, afllliated companies, agents~ insurance 

brokers, servants, representatives, spouse, heirs. successors or predecessors in interesi, assignees, 

attorneys, employees and contractors from any and all the Claims, demands, coun1s, obligations, 

agreements, damages, liabilities~ losses, costs and expenses of any kind, in law or in equity, 

whether known or unknown, that either Party now holds, or has ever held against the other'- or 

may hold in the fi.nure, that arise out of or are in any way connecied with, the Claims alleged in 

the Action and Austin's procurement of errors and omissions insurance coverage for CVJ and 

Coverdale as this procurement pertains to the Claims alleged in the Acfion. 

5.2 The parties expressly waive all rights under section 1542 ofthe Calij()rnia 

Civil Code or analogous provisions of other state and/or federal Jaws. Califomia Civil Code 

section 1542 provides: 

A general release docs not extend lO claims which the creditor 

does not know or suspect to exist in his or her favor at the time 

of executing the release~ which if known by him or her must 

have materially aJJected his or her settlement with the debtor. 
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This Agreement shall be binding on the Parties and on their respective 

officers, directors. affiliated companies, agents, servants, reprcscniatives. spouses, heirs, 

successors or predecessors in imerest, assignees, attorneys, employees and contractors and shall 

inure to the benetit of the Parties, and each of them. 

6. ATTORNEYS' FEES: In the event any action is brought to enforce or interpret 

this Agreement, the prevailing party shall he entitled to an award of reasonable attorneys' tees in 

addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND W ARRANTJES: The Parties represent, warrant, 

and agree as follows: 

7. l The FDIC~R is the lawfully appointed Receiver tor Downey and has 

su<A:eeded to and now holds each of the Claims that are the subject of the Actk)n and this 

Agreement. The FD.IC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver of Downey. 

7.2 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of ex.ecuting this AgrcemenL The 

Parties acknowledge that they have executed this Agreement without fraud~ duress. or undue 

inl1uence. The Parties al11rm that they have read this Agreement and understand the contents 

hereof 

7.3 No t>arty, nor any agent or auorney of any Party, has made any statement. 

representation, or promise to any other Party regarding any facis which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 

another Party, in executing this Agreement, or in making the settlement provided for herein, 

except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, rransfer, or grant, any ofthe Claims that are alleged in the Action. 

7.5 Each Party agrees to execute any additional documents as reasonably 

convenient. necessary or desirable to carry out the provisions of this Agreement specifically 

including, without limitation, the separate Stipulations for Entry of Judgment described in 

SETfl.EMENT AGREEMENT AND MUTUAL RELEASE 
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paragraphs 4.2, 4.3 and 4.4 above. 

8. MJSCELLANEOUS: 

8.1 'fhis Agreement shaH be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and governed by, the laws ofthc State of California, 

8.2 This Agreement constitutes a single, integrated written comract expressing 

the entire agreement ofthc Parties, This Agreement may only be- modified in a wl"iting signed by 

all the Parties. 'l'his Agreement shall be interpreted in accordance with the plain meaning or its 
terms and not strictly for or against any of the Parties to this Agreement. 

8..3 The provisions of this Agreement are contractual and not mere recitals. 

llle Agreement shall be considered severable~ such that if any provision or pari of the Agreement 

is ever held invalid under any law or ruling, that provision or part of the Agreement shaH remain 

in force and effect lo the extent allowed by law, and all other provisions or parts shall remain in 

full force and dfect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

"'effective date"). Any signature obtained by facsimile or e-mail shall be as valid as an original 

signature. An authenticated copy of this Agreement can be used tor any purpose for which the 

original may be used. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, as Receiver for Downey Savings 

:;)=:~:·· F,~, 
..... '-\~ t '.) : ~ •v 

Name· \ !r;,,,~\. 1-,,, \·c,;, 
• ·--~:....__ ................. _._.~ .. '*-' .. :::.: .......... --.----------""""""""-"' 

Title: ·S.s; ... , ; ,.:.··: __ _t\.±1~"'i<:~::..£if---------------· 

S'lgnarurt:.v conJinue on pagef(;l/owing. _ ..... 
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DATED: 

(b)(S) 

ASPEN SPECIALTY INSURANCE CO., a 
Limited Liability Company 

Bv: 
,.; """~'"""'>"'>•>l>"'>"'>•>l>w•"'>"N'o>Nv>l>•vvv,_vv,_v,._,_,.,.,_,_._,_,.,,..,__,._.,_,_._.,,_, ...... ,. .... ,._ ...... _._•••·---·•••••-••••·---·••• 

Name: 
---~----.. --... - ......................... -... -...... --···---··--··--·-··------

Title: 

Nal~e:A!::J~:?;:~~:u:~~:d~--------
Titlc: I~l1f1/'.~~;l'J 

(b) ( 6) ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••7';;•••••••")'-••••••••:~;••••••••••••••••••"f••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •mll••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

DATED: Lf/_;2!~) /!! 

(b)(6) ........................................................................................................... _.,. .................................. i,: ............................................................................ t=J'······NUSHKA COVERDALE, an individual 

(b )(6) 

DATED: li __ _ 

APPROVED AS TO FOR.M: 

HERSHORIN & HENRY LLP 

By:--------- -------
JEAN C. WILCOX, Esq. 
Attorneys lbr Feder~l Deposit [nsurance 
Corporation as Reteiver for Downey 
Savings & Loan Association, F.A. 

CARLSON LAW GROUP, INC. 

Bv: .J' ---.------,.......-..-.,.. •• _.... ••• ., ................ ._ ........ ._ ___ ..,.,..,..,,_,_,.,.,.,.,.,.. 

MARK C, CARLSON, ESQ. 
STUART T. MILLER. r::SQ. 
Attorneys for Coverdale Ventures, Inc., 
Anushka Coverdale, and Magnolia 
Abigay Guerrero 

DATED: 
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DATED: 

DATED: 

DATED: 

ASPEN SPEClALTY INSURANCE CO., a 
Limited Liabjlity Company 

By:jL-----·-··········_··········_··········_ ....... _ ......... _ .......... _ .......... _ ........ .....~!=-.: .............. .. .@(~) 

COVERDALE VENTURES, INC., a Californ ia 
corpo-ration 

By: - --- ---- -
Name~ 
Title: _ _ ___ _ _ ___ _ _ _ ___ _ 

ANUSHKA COVERDALE, an individual 

MAGNOLIA ABlGA Y GUERRERO, an individual 

APPROVED, AS TO FORl~f: 

HERSHORIN & HENRY LLP 
(b )(6) 

--------·--;---~--

CARLSON LAW G ROUP, INC. 

.. I ·-···-------L~<~ 
(b )(6) 

Bv: 
, Esq . 

................... _ 
neys for Federal Deposit Insurance 

.......... _ _,....ration as Receiver for Downey 
Savings & Loan Association, F .A. 

;' ; 
/ / ~· DATED: __ /~~~~/_?_;j_:-~·/_~ __ ~:_~~_·;_: ______ _ 

By:_J I 
MARK C. CARLSON, ESQ. 
STUART T. MILLER, ESQ. 
Attorneys t~)r Coverdale Ventures, Inc., 
Anushka Coverdale, and Magnolia 
Abigay Guerrero 

DATED: _ /_o--"-y<_'..?-'-y_/_'/ _ __ _ 
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SEITLEMENT AND RELE ASE AGREEMENT 

This Settlement and Release Agreement (the "'Agreement") is entered into by and 
between Plaintiff Federal Deposit Insurance Corporation as Receiver of Downey Savings and Loan 
Association., F.A. ("FDlC-R .. ), on the one hand, and Defendant PastorS. Engkabo dba Engkabo 
Appraisal Service ("Engkabo" or ~·Defendant"), and his insurance carrier Chartis, Inc. and National 
Union Fire Insurance Company of Pjttsburgh, PA ("Chartis") on the other hand, and is effective as 
of October 4, 2011 (the "Effective Date). FDIC-R and Defendant are collectively referred to herein 
as "Settling Parties" or individually as a "Settling Party," 

RECITALS 

This Agreement is entered into with respect to the follo\\ing generalized facts: 

On October 15, 2008, Downey Savings and Loan Association, F .A ("Downey 
Savings") flled a complaint against Wendy L. Green ("Gre.en''}, mortgage broker Macan Pacific, Jnc. 
dba San Francisco Mortgage Exchange ("Macan") and appraiser Engkabo {collectively hereinafte{ 
referred to as the ''Defendants"} generally asserting causes of action for breach of contract and 
negligent misrepresentation ("Complaint"). Engkabo asserted cross-claims against Green, Macan, 
and Merri Jane Funk ("Funk"). The matter was assigned Case No. 30·2008-00l l3299, in the 
Superior Court of the State of California, County of Orange (the "Action"). 

"Ibe Action arose out of a $609,000 mortgage loan issued by Downey Savings (O 

Green on or about August 25, 2005 (the "Subject Loan") secured by the real property commonly 
(b)(4)___kno.wn..a~ · !Brentwood, California 94513 (the "Subject Property"), 

ln the Action, Downey Savings asserted claims against Defendants alleging, among 
other things, that Defendants had submitted to Do'-'>ney Savings a mortgage loan package on behalf 
of the Borrower, including an appraisal report prepared by Engkabo, 

Downey Savings contended in the Action that the Engkabo Appraisal Report was 
flawed and over-valued the subject property . 

Defendant denied the allegations made in the Complaint. 

On November 21, 2008, Do\\'ney Savings was closed by the Office of Thrift 
Supervision pursuant to 12 U.S.C. § l821(c), the FDIC-R was appoinled receiver. In accordance 
with 12 U.S.C. § 182l(d)J the FDlC·R as receiver: succeeded to all rights, titJes, powers and 
privileges of the Bank, including those with respect to its assets. Among the assets to which the 
FDIC·R as receiver succeeded were any and all of Downey Savings' claims. demands; and causes of 
action that "vere asserted in the Action. 

ill 

SETTLEMENT AND RELEASE AGREEME"N"T 
FDIC!Downey v. GreenJ et al. 
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Settling Parties each desire to settle and terminate the dispute existing between and 
among them as outlined in the Action as well as all other known or unknown claims they each might 
have concerning any of the facts surrounding the transaction, or series oftransactions that underlie 
the Action, on the tenns set forth below. 

AGREEMENT 

NOW THEREFORE, in consideration of the promises, undertakings. payments, and 
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the 
undersigned Settling Parties agree, each with the other, as follows: 

1. Settlement Pavment and Dismissal 

1. I. Enkaho shalt cause payment to be delivered to Plaintiff's counsel in 
immediately available funds payable to "Law Offices of Sean A. Kading, Client Trust Account", in 
the total amount of $155,000 and no/1 00 ($1 55,000.00) ("Settlement Payment"). The Settlement 
Pa}ment shalJ be delivered via overnight mail to the Law Offices of Sean A. Kading, 30211 
Avenida Banderas, Suite 200, Rancho Santa Margarita, California 92688, with delivery due within 
thirty (30) days following execution of the Agreement by all parties. 

1.2 Upon receipt ofthe Settlement Payment, counsel for FDIC~R shall cause to 
be filed a Request for Dismissal with prejudice of the Action as against Engkabo. Nothing 
contained herein shall be deerned to release any claims the FDJC-R has or may have against Macan, 
Green, or any other third parties. 

2. Releases 

2.1 Release bv the FDJC-R. Effective upon receipt in full of the Settlement 
Funds. the FDIC as Receiver of Dov..ney Savings and Loan Association, F.A., and in that capacity 
alone, fully and forever releases and discharges Engkabo and Chartis, from and against all known 
actions, proceedings, causes of action, claims for relief, demands, rights, interests, damages, losses, 
costs, expenses, disbursements (including attorneys' fees and costs), obligations, liabilities and other 
claims of every nature whatsoever arising from or related to the transaction, or series of transactions, 
underlying the Action as well as related to any other appraisals prepared by Engkabo submitted to 
Downey Savings and Loan Association, F.A. or any other real estate appraisal ofEngkabo made to 
or relied upon by Downey Savings & Loan Association. F.A. (collectively, the ''Claims"). 

2.2 Express Reservations From Releases bv FDIC-B Notwithstanding any other 
provision, by thls Agreement, the FDIC-R does not release. and expressly preserves fully and to the 
same extent as if the Agreement had not been executed, any claims or causes of action: 

a. against any Settling Party or any other person or entity for liability, if 
any, incurred as the maker, endorser or guarantor of any promissory note or indebtedness payabJe or 

SETTLEMENT AND RELEASE AGREEMENT 
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owed by them to FDIC-R, the Bank, other financial institutions, or any other person or entity, 
including without limitation any claims acquired by FDIC-R as successor in interest to the Bank or 
any person or entity other than Bank; 

b. against any person or entity not expressly reJeased in this Agreement 
including, but not limited to, Green, Macan, or any other third parties. FDIC~R expressly reserves 
the right to continue to prosecute any and all cLaims and causes of accion as against these non
settling parties; and 

c. which are not expressly released in Paragraph 3.1 above. 

2.3 Notwithstanding any other provision, nothing in this Agreement shall be 
oonstrued or interpreted as limiting, waiving, releasing or compromising the jurisdiction and 
authority of the Federal Deposit Jnsurance Corporation in the exercise of its supetvisory or 
regulatory authority or to diminish that entity's ability to institute administraiive enforcement 
proceedings seeking removal, prohibition or any other administrative enforcement which may arise 
by operation of law, rule or regulation. 

2.4 Notwithstanding any other provision, this Agreement does not purport to 
waive, or intend to waive, any claims which could be brought by the United States through either 
the Department of Justice, the United States Attorney's Office for the Northern District of 
California or any other federal agency. 

2.5 Release bv Engkabo. In exchange for the promises herein, Bngkabo fuHy and 
forever releases and discharges the FDJC as Receiver for Downey Savings and Loan Association, 
F.A., and its agents, representatives, attorneys, officers, and successors-in~interest, and Merri Jane 
Funk~ from and against all known actions, proceedings, causes of action, claims for relief, demands, 
rights, interests, damages, lo~ costs, expenses, disbursements (including attorneys' fees and 
costs), obligations, liabilities and other claims of every nature whatsoever arising from or related to 
the tran.~taction, or series of transactions, underlying the Action (co1lectively, the "Claims'} 

2.6 Waiver of Civil Code Section 1542. Each of the Settling Parties expressly 
waives and relinquishes any and all rights and benefits conferred on them by California Civil Code 
§1542 and any similar enactment of, or other such rights afforded by, the State of California, the 
Un.ited States or any other state territory of the United States. Section 1542 ofthe California Civil 
Code states: 

"A general release does not extend to claims which the creditor does nol know 
or suspect to exist in his or her favor at the lime of executing the release, which if 
krwwn by him or her must have materially ajfec1ed his or her settlement with the 
debtor.'' 

Each of the Settling Parties acknowledges that the effect and import of Calitorn.ia Civil Code § 
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1 542, and the foregoing waiver and relinquishment of those rights, are understood by them and 
made voluntarily. Each of the Settling Parties acknowledges that if they hereafter discover facts 
different than or in addition to those that they now know or believe to be true, that said release shall 
be given full force and effect according to each and aJ1 of its express terms and conditions, 
notwithstanding such different or additional facts. The discovery of such different facts shall not in 
any way aller or affect the release contained herein. 

3. l)isrnissal 

3.1 Dismissal of Action As Against Engkabo. Forthwith, Plaintiff shall file a 
request for dismissal with prejudice of the Complaint as againsr Engkabo only, and provide 
Engkabo with a coufonned copy after entry of dismissal is made by the Court 

4. Waiver of Attomevs, fees and costs. Upon execution of this Agreement, each of the 
Settling Parties shall bear his or its own attorneys' fees and costs in the Action. 

5. No Admission of Liability. Neither the existence of this Agreement nor the conduct 
of any of the Parties shall constitute or be construed as an admission ofliability or an.y wrongdoing 
whatsoever on the part of the Parties. 

6. Internretation. In the case of any uncertainty or ambiguity regarding any part of this 
Agreement, the language shall be construed in accordance with its fair meaning rather than being 
interpreted against the party who caused the uncertainty to exist. 

7. Partie.s in Interest Except as expressly stated in this Agreement, nothing in this 
Agreement, whether express or implied, is intended to confer third-party beneficiary status or to 
otherwise confer any rights or remedies on any person or entity (collectively "Third Parti'), other 
than the Settling Panies. Nor shall any provision hereof afford any Third Party any right of 
subrogation, indemnity, contribution, set-off or action over and against any party to this Agreement. 

8. lnfonned Consent Each Party acknowledges that it has selected~ or been afforded 
the opportWlity to select. an attorney of its choice to review this Agreement and all related matters. 
Each Party declares that such party has received suftlcient infonna.tion. either through such Party's 
own legal counsel or other sources of such party's o\\>n selection, so as to be able to make an 
inteJligent and informed judgment to enter into this Agreement. Each party further states that each 
has read this Agreement in its entirety prior to executing this Agreement~ and that each has executed 
this Agreement voluntarily, with competence and capadty to contract and with knowledge of the 
terms, significance and legal effect of this Agreement By executing this Agreement, it is 
tmderstood by each party that substantial rights may be compromised and! or waived in their entirety. 

9. Attorneys~ Fees. lf any action, motion or proceeding at law or in equity is instituted 
to enforce or interpret the tenns of this Agreement, the prevailing party or parties therein shall be 
entitled to an award of reasonable attorneys~ fees, costs, and necessary disbursements, as determined 
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by a court of competent jurisdiction, in addition to any other relief to which any of the Settling 
Parties may be entitled. 

10. Further Assurances. The Settling Parties shall execute all documents and pelform all 
acts necessary or appropriate to effectuate the performance of this Agreement. 

l L Severabilin:_. It is intended that any portion of this Agreement shall be treated as 
separate and divisible, and if any paragraphs are deemed unenforceable, the remainder shall 
continue to be in full force and effect so long as the primary purpose of ibis Agreement is 
unaffected. 

12. Complete Instrument. This Agreement contains the complete understanding made 
between or among the Settling Parties with respect to the claims being settled and released by this 
Agreement. This Agreement cannot be amended or modified in any manner except by a writing 
executed by each of the Settling Panies or by their valid successor(s). Each of the Settling Parties 
acknowledges that no representations, warranties, covenants, assurances or other promises not 
specifically set forth in this Agreement have been made by any party in connection with the subject 
matter of this Agreement, nor is any party relying on any such conduct in entering into this 
Agreement. Any negotiations or other communications between the Parties .relating to the subject 
matter of this Agreement are of no force or effect and are superseded by this document 

13. ~ountemarts. This Agreement may be signed in cmmterparts, and each cow1terpart 
shall have the same force and effect as though the signatures were contained in a single document. 
A faxed signature shall be considered an original signature for all purposes under this Agreement. 

14. Time ofEs~ence. Time is of the essence of each provision of this Agreement 
wherein time is a factor. 

15. Applicable yw; Jurj§diction; Venue. This Agreement shall be governed by and 
construed in accordance with the laws of the State of Cal ifomia. Venue shall be the state or federal 
courts located in Orange County, California, in accordance with applicable law. 

Ill 

Ill 

Ill 

Ill 

Ill 

Il l 
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(b )(6) 

16. Successors and Assigns. The provisions of this Agreement shall bind and inure to 
the benefit of the parties hereto and their respective successors and permiued assigns. 

IN WITNESS WHEREOF, each of the undersigned Settling Parties have executed this 
Agreement effective as of October 4. 201 1. 

.................................. f ................................. ~·································· 
DATED: I q !2t> /Z..... 

17 

DATED:. ____ ___ _ 

FEDERAL DEPOSlT INSURANCE 
CORPORATION AS RECEIVER OF 
DOWNEY SAVINGS AND LOAN 
ASSOClATlON, F.A. I ..... .... J .... . 

By: David. T. Bartels 

..................... .CP.1(§). 

PastorS. Engkabo dba Engkaoo Appraisal Servi(e 

By: Pastor S. Engkabo 
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16. Succe~sors !mQ Assign$. The provisions of this Agreo.tnent shall bind and inure t.o 
the benefit of the parties hereto and their respective successors and pennitted assigns. 

lN WriNESS WHEREOF, each of the undersigned Settling Parties have executed this 
Agreement effe<:tive as of October 4, 2011. 

DATED:. ____________ __ 

~ 4 ..,OJ.., DATED~ .:..; 3-V\ · • A.. 4 
I 

FEDERAL DEPOSIT lNSURANCE 
CORPORATION AS RECEIVER OF 
DOWNEY SA VJNGS AND LOAN 
ASSOCIATION, F.A. 

By: David T . Bartels 

Pastor S. En1kabo dba Ellgkabo Appraisal Serviee 

By: PastorS. Engkah<1 

·------------- ---....... -
SETtLEMENT AND RELEASE AGREEMENT 

FDIC/Downey v. Green. et al. 
Page 6 of 6 



SETTLEMENTAGREEMENT AND 
MUTUAL RELEASE 

1. ~-{H~;t:I,E,~: Th.e p~rties to this Settlement Agreement ('"Agreement") &re Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Recejver for lJowney Savings & toan 
Association, F.A. t'FDIC~R'/, ~d Defendant~, MAR11iA GE~ an individual, and JESSE. 
AttEN GEE., an individuai dointly, "Gees"). The FDIC-R and the Crees are sometimes h¢rein 

. collecth,ely't·efettoo to as the HPa;rties." 

2. !{ECITALS: ·ntis Agreement is made \\ith tet~mmce to the following fact~: 

2.1 Certain claims arose b~tween the Parties concem.ing two loan applications 
. .. 

that were subniitted mortgage broker Freestand Financial, a dissolved Adl;oU.a corporation. The 
loan applicatioml were submitted tu Downey Savings & Loan i\.ssc>ciation, F.A. C'Dovmc '')in 

(b)( 4 HP.1 200.5 ... and . .2006 oubehalfof..borro.wcr·• ........................................................................................................................ .. 

(6) . (the .~LOatlSH); Downey approved the loan applications and funded the Loans Which We1'e 

secured by trust deeds .qn the real properties that were then owned b~ ·· J- .. . : .. ..JP.)(4.),(b )i 
. ' (6) 

2.2 The L.mms subsequently clcfau!ted and following septuatc forr-A:lQs\ire salvs 

the real propettics reverted to Downey, resulting in tu1 alleged combined loss to the thrift of over 
$423~000. 

2.3 In November 2008, the FDIC·R was appointed the Receiver over all of 

DoWileyJs assets i:!nd HabiHtiefi. Among the ilsset~ the FDIC·R is charged with trying to .recover 

upon is the loss relating to the two Loans e'Claims~;). 

2.4 The Clail.ns subsequently became the subject of a Complaint 

·. (••compla.inf~) entitled Ji'DfC·R v. Jtreestand Financial, etc, et al, Otse No. SACV10 .. 00437 
DOC (RNBx),.filed by the f<t)!C-R and now pending ii1 t~e Un.ited StA.tes District Court for· 

the Central District of CUlifon'lia, Southern Divi~ion ('~Aciio1f~) . 

2.5 Jn its Fourth ,.\mended Complaints the FDICAR alleges that the Gees were 
the .responsible individual.s operating Freestan<l Financial and. further: that the Gees were .the 
alter egos of Freestand FinanciaL After a series of motions to di.smiss under FRCP 9(b) and 

· 12{b)(6), the Gees ultimately answered the Fourth Amended Complaint and denied all material 
allegations against 1liem alleged therein. 

2.6 By this Agreement~ the PartieS hereto intend to settle and dispose of fully 

and completely> any and all claims, demands, causes of action, obligations, damages> and 

liabilities that arise out of or relate to the Action and the Claims alleged therein by the FDIC~R 

Page 1 cf5 



against the Gees. 

2, 7 The Federal Deposit Insurance Corporation in its separate corporate 

capadty as the insurer of deposits and ba:rik regulator, and all other federal agencies of the 

United .States of Amerk~ are not patties tO this Agreement and ate Mt bound in any manner to 
· its terms and conditions. The FDIC-R eJtteJ.'S into this Agreement solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association, f.A., and no other receivership 

now existin~ previously existing or hereafter appointed. 

3. NQ ADM!S§IQN BE MERITS OF CLAIMS: The Parties agree that nothing in 
this Agreement, and no performance under this Agreement. shall be construed as an admission 

by any Party of the validity or. invalidity of the Claims alleged in the A~ion; and. the Parti~s 
agree that this Agreetnent is entered into solely for the purpose of convenience and ro 

compromise the disputed Claims the .FDIC-R has alleged in tlte Action against the Gees. 

4, SEITL~NT TERMS: The Parties agree to the foJlowing settlement tenus: 

4.1 The Fl){C-R agrees IQ sdpulate with the Gees tO dismiss .th\!'.,m from the 

Action with prejudice in exchnnge for the .Gees's waiver of attorney's fees and coste; and the 

~xecution oftbls Settlement Agreement and Muturu Relen~c:. 

S. MJJ'l'UA.L RELEASES ANU WAIVER OF' CIV. CODE § 1542: 

5.1 . In COl.tSidcra:tion of the Settlement tenns M .set forth in Paragraph 4 aoove1 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 
except a~ 1o such rights or claims as may be created by ~his Agreement, they hereby covenant not 

to sue each other ever again on the Claims and the Patties acknowledge full und oomp1ete 

satisfaction of, and hereby release, remise, a11d forever discharge each oilier, including their 

respective instJre~J, officersi directors, affiliated companies, agents, representatives. spouses, 

·heil-s~ successors or predecessors ln interest, assignees, attorneys~ employees and contractors· 
froxn HrtY and all the Claims, demands, coWlts, obligations, agreements, damages: liabilities, 

losses, costs and expenses of any kind, in la'V or .in equity~ whether known or unknown, t.'lat 
either Party nmv holds~ or has ever held agairmr the other, or may hold in the futur~. that mise out 
ofor ru:e in any \\ray connected with, !he Claims all~gcd in the Action. 

5.2. - This Agreement shall be binding on the Parties and on their respective 
ofllcers, directors, affiliated companies~ insurers, agents, representatives,. spmtses.~ heirs) 

. successors or predecessors in interest, assignees, attorneys~ employees and contractors and shall · 

· inure to the benefitofthe Parties, and each of them. 
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5.3 The Partie~ specifically intend that th~ release contained in this Agreement 

shall bar all ;released claiins, including those which are currently uilk:nown to the.tn. The Parties 

understand Md oocept the risk that they may later discover a claim encompassed by the Release 

in this Agreement whkh they did not know or suspect to cx1St~ or which they ·could not have 

known or suspected to exist The Parties hereby specifically waive the protection of California 

Civil Code section 1542 which reads as ibllo .. vs: 

A general release does not extend to claims which the creditor does not 

know or suspect to exist in his or. her favor at the time of executing the 

release, which if known by him or her must have materially affected his or 

her settlement with the debtOr. 

The foregoing wahrer is ell:pressly lLmited to the claims held by the Plaintiff: Federal Deposit 

Insurance Corporation as Receiver for Downey Savings and Loan Association, F.A., and no 
, othet t-eceiVership, nor to the Federal Deposit Insurance Corpot·ation in its separate corporate 
capacity, as more particularly set for in paragraph 2.7 above. 

6. ATfORNEYS' FEES: In the evem any action is brought to enforce or interpret 
this Agreement, the prevailing party shall be entitled to an aWal'd <:>trea$Qnable attorneys• fees in · 

addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, w-arrant, 

and agree as folloWs: 

7.1 The FDIC~R is the lnwf~llly appointed Receiver for Downey and hm; 

succeeded to and now holds each of the Claims that are the subject of the Action and this 

Agreement The FDIC~R has the authority to enter into this compromise and settlement of the . 

Claims~ the Receiver ofDowney. 

7.2 Each of the Parties has received or had the opportunity to seek their own 
independent legal .advice with regpect to the advisability of executing this Agreement. The 

Parties acknowledge that they have e~~cuted this Agreement without rnrud, duress, or undue 

influence. The Parties affirm that they have tead this Agreement and understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 
up~m in entering into this Agreement, and the Parties here each aftinn that they have not relied 
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upon any statement, repr~.sentation or promise by any other Party, or of a11y agent oi· nUotti.ey tor 

another Party, ill e«ec~th1~ this Agree1i1ent, or in mnkh1g the settlement provided for herein, 

except as is expre$$ly reprcscntvd or promised in this Agreement 

7.4 None of the Parties have heretofore assigned, transferred. or granted, or 
purported to assign, transfer~ or grant, any of the Claims that arc alleged in the Action. 

7.5 Bach Party agrees to execute ;my additioua1 documents as reasoilably 
convenient, necessary or desirable to can-y out the provisions of this Ag~·eeme11t. 

8. MlSC:ELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and dettvered 
within the State of Califomia, und the rights an.d obligations of the Partiei<l hereto t~h~ll be 

constmed and enforced in accordance with, and govemed by, the law~> of the StMe of Cnlifomin. 

8.2 'l'his Agreement constitutes n single, integrated written Ci.'H'ltract cxpi'CS!iing 

the e11tirc agreement of the Parties. This Agreement may only be modified In a \vriting signed by 

all the Parties. This Agt·~crnent shall be interpreted in n~ordance with the plain mcnning of it~ 

lerms and not strictly for or ~gainst any of the Parti~s 1o Ibis Agret:mcnl. 

8.3 Tl~~ provisions of tbis Agreement are contrllctual nnd not mere recitals. 

The Agreement shaH be considered severable, such that if any prcwisicn or part ofthe Agreement 
is ever held invalid uuder any law or ruling, that provision or part of the Agreement shall remain 
in force and effect to the extent allowed by law, and all other pmvisiona or parts shall remain in 
full force and effect. 

8.4 This Agreement may be execuh:d in countcrp<trls and shalt be e.ffet:tive on 
the date first t~xecuted by any one of the Parties hereto if so executed in counterparts (the 
"effective datcu). Any signature obtained by tacsimilo or e-mail shall be as valid as ~n original 

(b )(6) H _ .~ignature. An authenticated copy of this Agreement cat\ .purpose for which the 

otigtnalm~Y.b..~ ~1sed. 
··················"··~······· ... 

. (b )(6). .. 
·································· 
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FEDERAL DEPOSIT INSURANCE .· 
CORPORATION, as Receiver for Down~y Savings 
&Lo ... 

APPROVED AS TO FOR,\/: 

HERSH ORIN & HENRY U .. P 

(b)(6) ············································································· I························································································ 

(b)(6) 

(b)(6) 

·············~· 
~Y!l for Federal Deposit tnsuran~ 

rporation as Receiver for Do'NJ:iey 
avings &; Loan Association, F.A. 

OOODKTN & L 'r"NCH LLP 

......... ;;,J ..... ~:""rft"''~~-'!"1!1""'1"~------11 
DANIEL L. <.:rOODKiN 
Attotfleys for Mrutha Gee, an 
lndivldual, and Jesse Alien Gee} 
an indiVidUal · 

SE1TLEMENT AGREEMENT A'N'D MUTUAL RELEASE 

..... ,, .............. ,, .. _____ ........ ~-~-
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SETTLEMENT AGREE1\-1ENT AND 
MUTUAL RELEASE 

l. PARTIES: The parties to this Settlement Agreement ('"Agreement") are PlaintitT 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 

Association, F.A. (''FDfC-R"), and Defendant Borrower, FLOR MENDOZA, an individual 

("Mcndozan). The FDIC·R and Defendant &rrower are sometimes herein collectively referred 
to as the "Parties." 

2. RECITALS: This Agreement is made with reference to the following facts: 

2.! Certain c1a1ms arose between the Parties concerning a loan application that 

was submitted by Mendoza to Downey Savings & Loan Association, F.A. ("Downey") in 2006 

("Loan"). Downey approved the loan application for Mendoza. The Loan was secured by a trust 

deed on real property that was then owned by the borrower. 

2.2 The Loan subsequently defaulted and following foreclosure sale, the reai 

property reverted to Downey, resulting in a combined alleged loss to the thrift of over $167,065. 

2.3 In November 2008, the I:DIC-R was appointed the Receiver over all of 

Downey's assets and liabilities. Among the assets the FD1C-R i.s charged with trying to recover 

upon is the loss relating to the Loan ("Claims"). 

2.4 The Claims subsequently became the subject of a Complaint 

("Complaint'~) entitled FDIC-R v. American Prime Funding, Inc., et al., Case No. 3:ll~cv·00996 

- SC, filed by the FDJC-R ("Action'') and now pending in the United States District Court for the 

Northern District of California, San Francisco Divisi<m. 

2.5 In its Complaint, the FDIC-R alleges that Mendoza compiled~ prepared 

and submitted to Downey a written loan application wherein it stated thac Mendoza earned a 

certain monthly income and owned ccnain assets ("Mendoza Loan Application''). Tn signing 

and/or submitting the Mendoza Loan Application to DoV~ney, Mendoza certified and represented 

to DO'\\'ney in \vriting that the information contained therein was true, correct, currently valid and 

genuine. Mendoza answered the Complaint and therein denied any wrongdoing on her part. 

2.6 By this Agn.-cment, the Parties hereto intend to settle and dispose of fully 

and completely, any and all claims. demands, causes of action, obligations, damages, and 

liabilities that ruise out of or relate to the Action and the Claims alieged therein by the FDJC-R 

against the Defendant. 
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2.7 The Federal Deposit Insurance Corporation in iis separate corporate 

capacity as the insurer of deposits and bank regulator, and all other federal agencies of the 

United States of America, are not parties to this Agreement and arc not bound in any manner to 

its terms and conditions. The FDIC-R enters into this Agreement solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association, F.A., and no otbcr receivership 

now existing> previously existing or hereafter appointed. 

3. NO ADMISSION RE MERITS OF Cl,AIMS: The Parties agree that nothing in 

this Agreement, and no performance w1der this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the Claims al.leged in the Action; and, the .Parties 
agree that this Agreement is entered into solely for the purpose of convenience and to 

compromise the disputed Claims the FDIC-R has alleged in the Action against the Defendants. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement terms: 

4.1 The FDfC..:R and Mendoza each agree to stipulate to a dismissal of 

Mendoza from the Action and dismissal of the Cross-complaint Mendoza tiled therein, with 

prejudice. 

4.2 The Parti.es waive attorncy!s fees and costs incurred in the Action and 

Cross-complaint. 

5. MUTUAl~ RELEASES AND WAIVER OF CIV. CODE§ 1542: 

5.1 In consideration of the Seniement terrns as set forth in Paragraph 4 above, 

and all other promises~ covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other ever again on the Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, remise~ and forever discharge each other, including their 

respective insurers, officers, directors, affiliated companies, agents, representatives, spouses, 

heirs. successors or predecessors in interest, assignees, attorneys, employees and contractors 

from any and al.l the Claims, demands, counts, obligations. agreements, damages, liabilities, 

losses, costs and expenses of any kind, in Jaw or in equity, whether known or unknow11, that 

either Party now holds, or has ever held against the other. or may hold in the future, that arise out 

of or are jn any way connected with, the Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors, aftlliated companies, insurers, agents, representatives, spouses, heirS, 

suc.cessots or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to the benefit of the Parties, and each of them. 
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The Parties specifically intend that the release contained in this Agreement 

shall bar all released claims, including those wbic.h arc currently unknown to them. The Parties 

understand and accept the risk that they may later discover a ciaim encompassed by the Release 

in this Agreement which they did not know or suspect to exist, or which they could not have 

knovm or suspected to exist The Parties hereby specifically waive the protection of Civil Code 

section 1542 which reads as follows: 

A general release does not extend to claims which the creditor does not 

know or suspect to exist in his or her favor at the time of executing the 

release. which if known by him or her must have materially affected his or 

her settlement with the debtor. 

The foregoing waiver js expressly limited to the claims held by the Plaintiff, Fedeml Deposit 

Insurance Corpomtion as Receiver for Downey Savings and Loan Association, F .A., and no 

other receivership, nor to ihe Federal Deposit Insurance Corporation in its separate corporate 

capacity, as more particularly set for in paragraph 2.8 above. 

6. ATIOR..l~EYS' FEES: ln the event any action is brought to enforce or interpret 

this Agreement, the prevailing party shall be entitled to an award of reasonable attorneys' fees in 

addition. to any other relief to which the prevailing party may be entltled. 

7. REPRESENTATIONS A."'!D WARRANTIES: The Parties represent, warrant, 

and agree as follows: 

7.1 The FDIC~R is 1he lawfully appointed Receiver for Downey and has 

succeeded to and now holds each of the Claims that are the subject of the Action and this 

Agreement Ibe FDIC-R has the authority to enter into this compromise and settlement of the 

Claims as the Receiver of Do\\'llcy. 

7.2 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect w the advisability of executing this Agreement The 

Parties acknowledge that they have executed this Agreement without fraud, duress, o:r undue 

influence. The Partjes affinn that they have read this Agreement and understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise t<J a11y other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affinn that they have not relied 
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upon aoy statement, representation or promise by any other Party, or of any agent or attorney for 

another Party, in executing this Agreement, or in making the settlement provided for herein, 

except as js expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned. transfen-ed, or granted, or 

purported to assign, transfer, or grant, any of the Claims that are alleged in the Action. 

7.5 Each Party agrees to exc..-cute any additional docurnents as reasonably 
convenient, necessary or desirable to carry out the provisions of this Agreement. 

8. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California. and the rights and obligations of the Parties hereto shall be 

consl!ued and enforced in accordance with, and governed by, the Jaws of the State of California. 

8.2 This Agreement constitutes a single, integrated \-\Titten contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 

all the Parties. TI1is Agreement shall be interpreted in accordance with the plain meaning of its 

terms and not strictly for or against any of the Partieli to this Agreement. 

8.3 The provisions of this Agreement are contractual and not mere recitals. 

The Agreement shall be considered severable, such that if any provision or part of the Agreement 

is ever held invalid under any law or ruling, that provision or part of the Agreement shall remain 

in force and effect to the extent allowed by law, and all other provisions or parts shaH remain in 

full force and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the dale fin;t executed by any one of the Parties hereto if so executed in counterparts (the 

"effective date"). Any signature obtained by facsimile or e·mail shall be as valid as an original 

signature. An authenticated copy of 'this Agreement ca.'l be used for any purpose for which the 

original may be used, 

(b)(6) DAT£DS::!~J1A..J:j::::l~ .................................................... _,__, ______ ____.__ 

DATED: .J-j_fr-~!11:-: 
Flor Mendoz~, an indivOru····· .............................................................................................. (P).(E:)) 

(b )(6) 

By~~--~r-~--~~ 
N ·~.,p.;.::.t:::;;;:=~~~;;;;:;;;;===············::::::::::::.::::::::::::::::..(.~l,{~):· 
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(b)(6) ' ' ' 

(b )(6) ······ 

APPROVED AS TO FOR.V: 

................. _,,, .............................................. . 

Bv: 
C. lLCOX 
eys for federal Deposit Insurance 
ati('}n as Receiver for Downey 

'--r, a~v~m~gs & Loan Association, F.A. 
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SETTLEMENT AGREEME'NT A~1) 
MUTUAL RELEASE 

1. PARTIES: The p.anies to this Settlem~m. Agreement e'Agreemene•) are Plaintiff 
FEDBRAL DEPOSIT INSURANCE CORPORATION as Receiwt for Dowin~y Savin~~ & Lo~n 
Assodation1 F.A. (';FDIC~R'')} and Defendant appraisers, 5LlZAl3E1ll PETERSON 
('{Perernon1

'),. THOMAS O'HANLON ("O~Hanltm") and JOHN D. SLINGER C'S.linget'1}) 

Goindy; "Def~ndants")• 'I'h~ FDlC-R and Det<:md.o.nts_,we sometimes herein co.llectiv~Iyre:fertcd 

to as the 4'Parti~s." 

2. REClTALS: This A~mcnt is mad~ with rcfcr~nc~ to the following nww; 
2. t Certain claims anise between the Partieli con~erning an appraisal report 

and a revie~w appraisal report that th~: Defemlants, respectjv~Iy, pr~;parc::d r~lative to a reflnanc~ · 
loan that Do'-vnr:y Saving~ & Loan Assoolation, F.A. e''Downey'') approved and :funded. for 

(b)( 4 ),(~1 . brurowerJ l1n Decemhct 2005 {?'Lo~n"). . . 

(6) 2.2 Tbe Loan was secured by a trust deed on toal ptopcrty then owned by 
(b)(4),_(p_L,,.,,, J la.ndcontmonlykno.wna!)J · Jsan Diego ("Subject Properti~) .. Peterson 

(6) and O'fiankm prepared un appraisal report on the Subject Property. Slinger prepar~d a revi~w 
appraisal report on the S~1bject Property. 

2.3 The Loan was approved end funded by Downey and subsequently 
de:t1.uttcd. . .Following a threclosure sn!c, the Subject Property revctted to Downey, resulting ln an 

alleged loss to the thi'i:ft -of over $209.000. 
2A ln November 2008~ the FDIC-R \Vas appointed the Reoeiver a:ver aJ1 of 

Downey1s .asse;t~ and littbilities, Among th~ assets the PDIC~R is charged with trying ttl recover 

upon is the 1pss relating to the Lo~n e~Cl~1ms"). 
2.5 Ihe Claims subsequently became· ~be · subject of a Complaint 

c·comp-laint") entitled FDJC-R v. Amer{jimd Financial~ eto., et at;} Case No. SACVll~08'10 

DOC (RNBx),. tiled by the FJ)lC-R C\4ction'1} and now pending in the United States District 
Court tor the Central District of California, Southern Division. 

2.6 Defendartts .filed An.swers in response to the FDJC-R's Complaint and 

Def-endants l:mve been represented by l.egat cotmsel throughout the pendency cf the Action, 
including this settlement. 

2.7 By this Agre~mcm the P<:~rtics hereto imenJ to setH.~ ~nd dbposc oi~ fuUy 
.and compl~tely, any and all claims, demands, causes of action, obligations} damages,. and 
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llabi}ities that arise out. of or relate to th~ Action !lll9 the Claims alleged the1~in b; the FDIC·R 

.aguinst the Defendants. 
2.8 The Federal Deposit Insurance Corporation in its separittc corporate 

capacity as the insurer .of deposits and bank regulator. and all other federal agen.cies (lfthe 

United S'tates of America, are not parties to this A~reement and <trei n<Jt.bound in any manner to 
·its terms and conditions. 1'he FDJC ... R enters into this Agreement solely in its limited capaCity as 
the appointed Rec~iver 9fDowney Savings & I,om1 Association, F.A., and no other receivership 
now existing, previously existing or heteafter appointed. 

J:. NO ADMtSSION RE MERlTS OF CLAIMS: The Parties agree that nothing jn 

this Agreement, and no performance under this Agreement, shal.l be construed as an adn'lissioh 
by any Party of .th.e vaHdity or invalidity ofthe Ctaims alleged in the Action; a.11d, the l;arties 

agree that this Agreement is entered int(l solely for the puiposc of convenient~ and to 
compromise the .disputed Claims the FDIC~R has alleged in the Action .against the Defendant~. 

4. · S!<1TTLEMENT TERMS: The Pariies agree to lhe following settlio3nent terms: 

4.1 ·Defendants, through their errors and omissions carrier, shall pay by draft: 

payable upon fl1·st pr,escntation, the sum of Sixty-Nine Thousand Noll 00 Dollars ($69,000.00) .. 

within sixty (60) dnys of the date on. which this Ag1·eement is fliHy executed by all parties. 

4.2 After said payiilerw has been made and fhnds have cleated, the FDIC-R 

shall cause to be filed a stipulation for entry of an order dismissing the Defendants, and each <Jf · 
them, from the Action \Vith prejudice, 

5. MUTUAL !tELEAS&SANll:WAly:ER OFCIV. CODE§ 1542: 

5.1 In consideradon (~fthe Settl~ment temns M set fi1rth in Paragraph 4 above, 

and all <:~th~ promises, covenants and consideration provided for he1·cin, the Parties agree that, 

ex~:ept as to suQh rights or claims as may be created hy this Agreement, they hereby covenant not 
to sue each other ever again on the Cluims and the Parties 1\cknowJedge full and complete 

satisfaction of,· and hereby release~ remlse •. and fotever discharge caeh other, including their 
. respective insl.{rers, officers, .directors. aftHiatcd companies. agents. representatives, spouses, 
heit$~ s~;t¢ces.s.or.li:. 0r predecessors in interest, uJ~~ignees, attorneys. employees and contractors 

from MY and :p;H the Claims, demands, count$; obligations~ agreements~ damages, liabilities, 
losses, costs .. and expenses of any kjnd~ in law or in equity, wneth~r know.n or unknO,wn,. that 

either Part<; now holds, or has ever held against the other., or may hold in the fhture. that arise ot~t 

of or m. in MY way connected with~ the Claiinii alleged in the Action. 

5~2. This Agreement shaH be binding on the Patties and oil their respective 
officet'S, direetO.t·s, affiliated companfes, insurers, agent~. representatives~ spO.US¢S, heirs~ 
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successors or predecessors in interest, assignee-S, attorneys., employees and contractors ~nd shall 
inure to the benefit of the Patties> and eaph of them. 

5.3 . The Parties specifically intend that the release contained in this Agreement 

sh~ll bar aU rele-ased claims .• including those which a:r¢ cur~ntly unknown ro them.. The Parties 

understand and accept the risk thut they 1nay later discover a claim encompassed by the Release 

in this Agreement which they did not know or suspect to exist~ or which the.v. could not have . . ' 

kl:lown or suspected to exist, The .Parties h~~by ~-p.e-cifica!ly waive the protection of ClvH Code 

section 1542 which reads. as follows: 

A general release does not extend to claims which. the creditor docs not 

know or suspeet to exist in his or her favor at the time of executing tlie 

release~ which ifkt'l.OV.'ll by him or her must have materially affected. his or 

l1et settlement \vith the debtor. 

The foregoing waiver is expre~sly limited to the chims hetd b; 1he Pl~intiff, Federal D~po$it 

Insurance CorporE~tion as Receiver for Do\vney Savings a1id Loan Associ&tion, F .A., and no 
other reGeiv~rship, nt~r to the Federal Deposit lnsunmce Corporation in its separate corporate 
c~pacity, as mcn'.l part!cularly ~et for in parngrnph 2.& ubove, 

··6. ATTORNEYS~ lt:EES: Jh the event any action is brought to enforce or .il)terpret 

this Agreement, the prevaHing party sbaH he entitled to an award of ~somible attorneys' fees in 
addition to any other relief to which the prevailing, party may be entitled. 

7. REfRE~EriT!\:TfONS AN~,W Al'!!U\~l1E§: The Parties represent, wt~rrant, 

and ttgree as follows: 

7.1 Th:e PD1:C·R is the lawfully appointed Receive1" for Downey and has 
su~.e~ded to arid now h<>lds eltch vf the. Chtltns that ~te the subject of th~ Action and this 

Agreement. The: FDIC~R has the !!uthority to ·~titer int<.'l this COI~\promise and. settlen1ent of the 
. Claims as the Receive1· ofDowney. 

7,2 Each of the Parties bas: received ot· httd the opportunity to s~k their own 

independent legal advice with re:.p~ct to the udvisability of ex~ut:ing this Agreement The 

. Parties· aokno\vledge that they have executed this Agreement without fmud, duress, or undue 

infl~Jen.ce. The Parties ~ffirm :that they have reltd thi$ Agr~mcnt and und~:rs:tand the contents 
hereof. 

73 No Party, nor any agent Ol" flttomey ofany Party, has made an;y statem~nt; 
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rep~I.}!Ati911, Qt" prom_iSls:t(tci_ly ~tlmt.~ ~irig any lawwhinh 1hc Party hii»:ifui.Q - r.~itd . 
upon- ia enrering illro m· ~. ~d·tnc - Plutie$ h.ete Qae.t} 'llfflm; tllat1hey Ji..Mnot ltli<ld 
\IWJl ~!l>Y ~I.Ml~l~ IH'.pl'O~~y mt.Y. ollw.r l>Ar.y,i Oli Of'al'IY ~f.QI~ :lW 
~P-arty,. in exe..'iUWg ~ Asr~t, :Ur.!n:·mltkmg 1tie s~etnent- p~"!Jd«J· (qr :hfi.l:ein. 
e~pt as is txprcl!,";ly·.re~orpromjs~ in tbts A~eh~. 

1:4 N~ne ~f 1® Pai1i~·'l· -hti.~ Mrei~lbr.e assign~; llilns:fef.ttd~ (!<t' .gran~¢d, or 
p!.ll'JHlrl!!d to IIS$i_gn, Wnsfuf, Qr grant, lill}' oi'th.e Cl!\im.~ that are. &llcgsld ,j:n. thJ A~lion, 

15 Each l~lirt} ~!!~ ro e¥.ectire lli'IY addWo!)a} d~oment:. as lm~~m1h!y 
conv~t1i~n~, nt~!.1~W or (le$-U:al:lll: to ~an; \Jut the provl!;i@as of l:'hiJ ~m11nt 

lt MtSi;;JLLLA\)'~Q!l~: 
S.l Thi~ A~t<'IMU~ s.huH M doom~d 1.0 haw been .~mucutN and detive.ttd 

~itl\fu t~ $tiite of Callfort~i~ and th~ ,·,[gblli ~mcl .Ql~(jawt.i<~nll ~>f Uw P<trli'l'~ h~~!fo !iOOll h.~ 

i:OI\atr'\rod Md enfo~oo ln acl!<..t\itncc wiiJ1, imd govemw by, tho lii.W5 of the Stw.o-of.C!IHibmJS;. 

g .2 This Ag~m~rt: ¢(iilliti1u~~ a shi~l~, tni.tlgr111o~ wrilti'h'l. l.10tH~ c:x:p~~i!i11g 

th~e ~mtire Uir.®ri1ent o.rttro P:ill<l;h:>~. !l~is ll;~m~mt ma.y only bG mod:tfl¢d Ln a mhi'np~~~!id by 
~It ~r& PnrtiCll. Thi~ iq;~r~~~nt $hall h~ .tnw.p~~:>iJ if\ .!QCI>Y.~co . w'Jth the plnin m¢llultlg ~f (!~ 
·~tms 111nd n'<!t8tr:i~dy fur or aa.~iost any -llft~~ Partie's tQ this A~m.e:ttt. 

·S,:i T:4e provi!l;itmll ur ·thm Ag.-cerr.ct:~l !ltr\) COJllmc:luAI Aisd: .lmt ~ore ~tols. 

Tho ~em shall be-a;;l!Siq,emd~~le. 8!1ch thnt.i(UI'I~ provision. or ·~ rtf the ~ll~ 
~ever held. in \'~~lid Ullde;;~ law or:ru~ !hal pro~n .or·~ offu!' .A~m~;nt-llllall ~1/lkl 

1n Foree lll'.d e.ffe~no ·t:hil ~.1llit a !low«~ D}' law, llllli -llll Dtbcr :pr~V'islont or .p;u:ts. Will ·~ in 
Mt rot~ nl'l:d e.met. 

M' This Agreement mt.y be exect.~ed in COI.!el~lti and sl:mH be cft'~ive G.H 

the- dn.w iit'St ~oouted uy- aey one of 1lle ~ort'i-es herct0 if so .ex~U~d in ceuntm:pllrls (th~ 
"d!l:t1tive cate ''). Af.)Y iligl)~ture ob:ain!td. l:ly fllcsin:lil~ or o..:mail 'slJ.&II be as villid !..~ WI m:;:Uml 

·l\:il. f{~t' wh.ich the 

ll'~4!:1fS 
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representation. or promise to any -other Party regard~ng any facts which the Party ba.'i then .relied 
upon in entering into this Agreemen~ ar.d the Parties here each affn:m that they have not relie4 
upon any sta.temeri~ representation nr promise by any other Party, or of any agent Qr att9~ for 

another Pa1ty, i:n executing this Agr~ments or in making the ~ttlement provided for het~n, 
¢XC(ipt as ts txpressly represented or promised in this Agreement 

. 7.4 None of the Parties have heretofore assigned. transferred. or gropted. or 
purport;ed to assign, transf~t\ or grant, any ofche Claims that are alleged in the Actit;~. 

. . . 

75 E~ch Party .agrees tc ex.erure any i:tcW.!non~J documents as ~sonably 
convenient. I'lecessary or desirable to carry Otlt me provisions of this Agreement. 

8. MISCEI,LANEOU§.: 

8.1 This Agreement shall be d~ed to have been \')Xocuted and Jenverod 
within the Stru.e of' Califomi~ 11.'1cl the rights and obHg.ations of the Parties hereto ;sh:aU be 
oorrsttue<:l and entorced ilutceordance with, and governed hy1 tlJ~da.ws ofthe State ofCal~fomia. 

8.2 This Agreement oonmi.tutes a single~ integrated written oontt~t eJpressrng 
the entire agreement of the Pani;;;s. This. Agre~;ment may only ~ modified in a writing ~ ed by . 

ali the Part~es. This Agr<1ement shall be in(erpretcd .in ae¢o.n:!anee w1th the plain m-:~tl 
terms andn~tstrictly for or against any oftlte Parti~os to. this Ag:reement 

lt3 · · The prov~!'!ions of this Agreem:ent ~re contr~~t ~nd not me 

TI1e Agreement shaH be considered severable~ such tl:'>~t if any provision or pan Qfthe. A 
is cvei: hdd invaHd 1.rr.cWr any law or ruHt1g1 tbJM provillh:>n or p~rt of the A~me.nt sh · 

in force and dfec.t tc the eKrent allowed by taw, and aH oth~J:' provisions or parts shaH 

W.ll force and effect. 

8.4 This Agreement may be executed in counterpartS and shall be e 

the da1:e first Cfl:.OOU~ by any one- of the l?aJ:ties h~reto if so executed in countel1)atts (the 

~'effective dat~n. Any signat'.tre obtain~ by fu.cs.imile or e-rnait shaH be as valid as a~ original 
signatur~. An. authenticated copy of tnb Agn;;ement catl be used for any purp<)se for ~hi~h th¢ 

. original may be usett i 
DATED:_· ___ ,........ __ 

EUZABETtfPE:TERSON~ itn indivr. 

DATED: -!liM: J_ f »L G T~RO'~ 

TilOMAS O'HANLON1 an indi . 

DATED: 
---~--- JOHN D. SLINGER. an indtvidua! 
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:reptesentation, or protni~e to. any other P41W regatcllng any facts whi:ch the P~tty has then relied 

upon in el'itetin:g hno :ti1i's .Agreement, .and the Pri1't ies hel'e each affirm that they twve not relied 
upon any .swtetnent, repres~mtatlon or p1'omise by any .othl.l.r Party, or of any ~gent or attorney for 

Mother Party., in cx~cuting thfs Agt•eemeot, or in Juakmg the seti;l~ment provided for herein, 
ex¢pt ~ is e;.;.pre~~ly repre~>ented or pt'Otni!;ed 'jn this Agrceinel'l{, 

7.4 None of the Parties have he.l'l:.tofore assigned, tran.sf~rred., or granted, at 
pnrpo!ood to as-.srgn. h•ansfur. or .grant,. any of the: Clalms that are aH~gecL In ·1hc Action, 

1.5 &<:ill Party. agrees to exc~ute any additiotiti1 docuni.eilt;s as rea.sonab{y 
oorivenlcnt~ 1'i:eV:c~sary or desirable to oa:rry Q'nt :the provisid:hs of thi::. Agrc~lri<:nt 

S. MlSCEL:HAN'EOQS,: 
~Ll This Agi-eement snail be de~ed to have b~en l.tX<!CU~d ancl cldiver¢d 

within the State. of Califotfiili~ a1ui the t~ghtS aud ¢b1ig~ticns of lbc. .Parties hereto shall be> 

.~m~trued.nnd.~nforced i:n {tC<;Ol'cl~n\le With~ (!nd sov~me-.1 by, the law:; ()f th;: St~t~ ofC~J1ifontia, 

S;2 This· A~reeme-n( cQnstitutes •~ sin:{!)~. int~grata(! written oontract ¢X!>r~s~ing 
the emtre ~gr¢ment of dn~ Parti~,s. This Agreemt~nt m~y o.nly be modlfkd in a writing signed by 

aJl t.he :Pat1ics. This Agrectn~t sh{)II be interr>retcd in ncc:o!'dance with the p1ttb~ rn~~uiiJ1g ofits 

t~rrnS< audJwt sJr:ictly for or against ~my o.f the Patties to this Af:}reement 

8.3 The provisions of this Agreement arc colitractur.l and not mere reci~~ls. 

The Agreemcn.tslmH be considered severable, sut;:h th~t tf any prQvfsion or part of the Agreernen.,t 

is. ever held hwalid..tmder any law or t'UHttg. tbat provlskm or pnn: of th~ Agreement shaH remain. 
in tbre<: ~md cffec~ t9 th~ cx:tcat ~Howd ~:1 htwt •\t1cl uH oth~1· pnw1i~km~ (lt }?<~rtsli\h~H x::t:~naii) i.n 

·full Force and ti.tf~ct 

8.4 '.11lis Agreement may b~ executed .in cou'nt~t'f)tuts and shall be effective on 
th~ dat!ii fir.sr ~~.ecutod, by .any one of the PatHes h~t-eto if so ¢Xeouled In ccnmiet>pilrts (the 

heffect'ive dare:''). Any sign~ture ob~incd ~Y fcc~>im1!e cr e .. mail shall be. ~i~ vtilid ~s an oi'lghml. 
sign~1t:rc;. An allthcnticatcd copy or thi$ Agrccm~m can b~ llscd for tmy purpose for which the 

odginalmay he used. 

DA"fED:. ---·--·------............. . 
ELiZABETH Pl·.:TERSON, an inctiV'iduai 

D~<\TED:. 
,,......--~~--:-·~·~-~-------~ 

tHOMASO•HANLON anlndividua1 



(b)(6),, . 

APPROVED AS TO FORM: 

NRYLLP 

'C. WlLCOX 

FEDERAL DEPOSlT IN;SURAN_CE 
CORPORATION, as Recei:~.~er for Downey Savings 
& Loa,......,IOiliil.ll.;......,li......._ _____ ____, 

meys fur Federal Deposit Insurance 
rporadon as R¢ceiver fur Downey · 

Savings & Loan Association, P .A. 

(b)(6). ::~.._ )7h~ 
Altome}'S for Defend11.nt$, '---..J 

Eli"Zabeth P~terson, Thomas O'Hanlon 
And John D. Slinger 
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(b)(4) "'C./""3 '"r.:n ~ ~ rA .. C"'l t'I ~ ............................ · ..... ......... uy ···<.f · ,. ... .., ... .,.u ········"'··<:rw··:.c·'!l·· ........... ._ ____ ____. .............. .. .............. ~ .. .............. .. ........ !?AGE ~_l~6 
'---------~ 

SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

1. fARTlES: The parties to this Settlement Agreement ("1Agreement') are PI.ai.ntiff 

FEDERAl DEPOSIT INSURANCE CORPORATION as Receiver fm Downey Savings & wan 
Associati<m, F.A. ("FD1C") on the otte hand, and Defendant LA WANDA PAYNE MOORE 

(uBorrower")> on tho other hand. The FDIC and Borrower nre som·~tim.es herein collectively 
referred to as th~ ~~Parties. '1 

2. R,ECIT£~ : This Agreement is made with reference to the following facts: 

2.1 Certain claim$ atose between the Parties concettdng a residential loan that 
was made by Downey to Borrower in or abcut June 1, 2005 in the principal amount of 
$380,000.00 and secured by a: deed of trust on real property located a·.l ... ................ . _.(~J(4).(b) 
FAIRFIELD; CA 94534 (the "Loan"). The Loan defaulted resulting in a loss to Downey which( ) 

.! ; • •• . 

the FDIC soeks to recover upon (th.e .. C1a:ims"). . , . 

2.2 The Claims subsequently became the stfbject of a Complaint 

("Complaint") entitled FDIC v. American Benefit Mortgage, Inc.~ el a/ Case No. CV l 0-3032 -

JFW (RCx). fiJed by the FDIC in the United States District Court f.'r the Central District of 
California, Western Divis1<m (the "Action"). 

2.3 Borrower was served \"lith the Summons and Cornplaint in the Action. 
2.4 The Parties have agreed to reooive the Claims b:~ ing alleged by the FDIC 

against Borrower pursuant to the terms stated in this Agreement. Acco7ding1y, Borrower has not 

responded to the Complaint. 
. . 

2.5 By this Agreement the .Parti~s intend -to settle ;ttld dispose of, fully and 

completely, any and all claims~ demands, causes of action, oblfgatiom , damages, and liabilities 
that arise out of or reJate to the Action an.d the Claims alleged therein by the FDIC against 
Borrower. 

3. J.!,Q ADM;ISSION RE MERITS OF CLAIM§: The Psrties agree tbat nothing in 
this Agreement, and no -performance under this Agreement. ~hall be c·:mstrued as an admissiou 
by eithet Party of the validity Qr invalidity of the Claims aUeged in th~ Action against .Borrower; 

an~ th~ Parties agree that this Agreement is entered into for t~ purpc se of con~ience and to 
compromise the disputed Claims alleged in the Action. 

4. SEITLEI\-IENT TER.\1§: The Parties agree to the following settlement terms: 

4.1 Bon:ower agrees to cooperate with the FDIC in i :s pursuit of its CLaims in 
the Action against the other named Defendants. by: (a) cooperating wHh the FDIC's counsel in · 
the drafting of Borrower' s decl.aration under penalty of perjury thai will describe the events 

Borrower witnessed surroundin& the Loan; and/or (b) Borrower gi1ring a deposition it1 the 
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Action; and/or (c) Borrower testifying at the trial of the Action. Ln the event Borrower is 
required to testify at deposition or the trial of the Action, he/she agrees to <io so without requiring 

se:cvice of a subPQena fur his/her appearance and all travel e-.~penses re1!ating to hisfer appearance 

shall be paid for by the FDIC (e.g., a:it fare. hotel and meals at the ·~ates and per diem set by 

federal employee guidelines then in effect). 
4.2 Concurrent with the execution of this Agteem~mt, t!w FDIC shall file a 

dismissal -with pNjudice of Borrower from the Action. 

S. J\1UfUAL R~LEASE: 

5.1 In consideration of the Settlement tenns as set fe:•rth in Paragraph 4 above, 
and aU other promises, covenants and oonsid~ration provided for hen:in, the Parties agree 1hat, 

except a.s to such rights or claims as may be created by this Agreement! they hereby covenant not 

to sue each other agai.'l on the Claims and the Parties ackrtowled.ge full and complete satisfaction 

of, and hereby relea..~ remise, and forever discharge eaeh other, ~ncluding their respective 

officers, directors, affiliated companies, agents, servants, repre&.,ntatives, spouse> heirs, 

successors or predecessors in interest, a.sstgnees. attorneys, etnployet!s and contractors of and 
from my and all Claims, demands, counts, obligations, agreements. d•unages, liabilitic;:s, losses1 

costs and expense8 of any kil'ld, in taw or in equity, whether known or \·tnknown, that either Party 
now holds, or has ever held against the other, that arise mlt of or are 1n any way connected· with~ 

the Claims alleged in the Action.. 

5,2. Thi$ Agreement shall be binding on the Partie:; !ll1d on their respective 

officers, directors., affiliated companies. agents, servants, repres~mtatives, spouse, heirs, 

successors or predecessors in interest. assignees: attorneys, emproyees and contractors and shall 

inure to the benefit of said Parties. and each of them. 

6. ATTORNEYS' FEES: In the event that any action b brought to ¢1tforce or 
interpret this Agreement, the prevailing patty shall be entitled to an award of reasonable 

attorneys' fees in addition to any other relief to which the prevailing party may be entitled. 

7, REPRESENTATION§ AND W ARMNIIES: The l'arties .J:epiesent, warrant, 

and agree as follows: 

7.1 Each of the Parties has received or had the opprrtunity to seek thei.r own 
independent legal advice with respect to the advisability of executimg this Agreement. The 
Parties acknowledge that they have executed this Agreement withou1 fraud, dm-ess, or undue 

influence. The Parties affim that they have read this Agreement and understand the con~nts· 

hereof. 
7.2 No Party, nor any agent or attorney of any Party. has made any ~tement. 

representation, or promise to any other Party regarding any f~ts which the Pany has then relied 

upon in entering into this Agreement. and the Parties here each affirm that they have not r.eHed 
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(b)( 4) _ _ B.G.~3/2B.ltl-ltl! 2~l-· - l~-. ____ __. ------~-------~,A~~~) 

(b)(6) 

(b )(6) 

upon any stakment, representation or promise by any other Party, or o.f any agent ct attomcy for 

another Party~ in c:xecuting this Agreement., or in maklng the settlement provided f¢r herein, 

exoept as ill ~xpressly represented or promised in this Agreement 

7.3 None of the Parties have heretofore assigned, :ranst'erred, or granted, or 

purported to assign, transfer, or Qrant. any of the Claims that are alleged in tho Aotion. 

7.4 Each Patty agrees to execute any additional .;Wcuments as rearonably 
convenient, ne~ssary or desirtlble to carry out the provisions of this Af;reement. 

8. MlSCELL.&~EQJl.S : 

8.1 Tbis Agreement sfulli be deemed to have beeil executed Rt'l.d delivered 

within the State of California. a."\d the rights and obligations of tbe Partie3 hereto shall be 

CQnstrued and enfo~d in a.ccordanee with1 and governed by, the laws of the State of California. 

~.2 This A.gr~ment constit\ltts a single, ln1c:grated Vlfitten contract expressing 
the entire agreem.enl of the Parties. This Agreement may only be modi:1ed in a writing $igned by 
all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of. its 

tetms and not strictly fur or against lmY of the Parties to thi~ AgreemenL 

8,3 Th.e provisions of this A_greement are contrru:tud and not mere recitals. 
Th~ Agreement shall be considered severable, such that if any provisior. or pa..rt ofthe Agreemwt 
is ever held invalid under any law or ruling~ that provision (lr part of th3 Agreement shall remain 

in force and effect to the extent allowed by law, and afl other provis1oNs or parts shall remain in 
full force and effect. 

8.4 Th\:s Agreemea1t may be executed in counterparu and shall be effl!ctive on 

the date first executed by !lliy one of the Pnrties hereto if so exec.tted in counterparts (the 
;•effect ive d11ten). An authentic~ COJ':t,JO[fjthis~'~A~ree::gm!!!e:rnt.tt _sean:M_~e~ml....twi:..Jllo:LllllltDO~lO.t-, 

which the original may be usf.ld. 
.................................... ,,,,,,,,,,,,,, .. , ................................................... . 

~ 2010 

f 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

I. PARTIES: The parties to this SettLement Agreement ("Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 

Association, F.A. ("FDIC") on the one hand, and Defendant Melan1e Dowling ("Borrower"). on 

the other hand. The FDIC and Borrower are sometimes herein collectively referred to as the 

j'P arties." 

2. RECITALS: This Agreement is made with reference to the following facts: 

2.1 Certain claims arose between the Parti~'l concerning a residential loan that 

was made by Downey to Borrower in or about December 13. 2005 in the principal amount of 

$416,000.00 and secured by a deed of trust on real property located at I HHH.HHJ HH_Jp)(4.),(b) 

Carmichael, CA 95608 (the "Loan"). The Loan defaulted resulting in a loss to Downey which (6) 

the FDIC seeks to recover upon (the "Claims"). 
2.2 TI1e Claims subsequently became the subject of a Complaint 

("Complaint) entitled FDIC v American Benefit Mortgage, Inc., et al, Case No. l 0-3032·JFW 
(RCx), filed by the FDIC in the United States District Court fur the Central District of California, 
Southern Division (the "Action"). 

2.3 Borrower was served with the Summons and Complaint in the Action. 

2.4 The Parties have agreed to resolve the Claims being alleged by the FDIC 

against Borrower pursuant io the terms stated in this Agreement. Accordingly. Borrower has not 

responded to the Complaint. 

2.5 By this Agreement the Parties intend to settle and dispose of, fully and 

completely, any and all claims, demands, causes of action, obligations, damages, and liabilities 

that arise out of or relate to the Action and the Claims aHeged therein by the FDIC against 

Borrower. 

3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no performance under this Agreement, shall be construed as an admission 

by either Party of the validity or invalidity ofthe Claims alleged in the Action against Borrower; 

and, the Parties agree that this Agreement is entered inro for the purpose of convenience and to 

compromise the disputed Claims alleged in the Action. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement temrs: 

4.1 Borrower agrees to cooperate with the FDIC in its pursuit of its Claims in 

the Action against the other named Defendants by: (a) cooperating with the FDIC's COlUlsel in 

the drafting of Borrower's declaration under penalty of petjury that will describe the events 

Borrower witnessed surrounding the Loan; and/or (h) Borrower giving a deposition in the 

Action; and/or (c) Borrower testifying at the trial of the Action. In the event Borrower is 
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required to testifY at deposition or the trial ofthe Action, he/she agrees to do so without requiring 

service of a subpoena for his/her appearance and all travel expenses relating to hisier appearance 

shall be paid for by the FDIC (e.g., air fan:'l> hotel and meaJs at the rates and per diem set by 

federal employee guidelines then in effect). 

4.2 Concurrent with the execution of this Agreement, the FDIC shall file a 

dismissal with prejudice of Borrower from the Action. 

5. MUTUAL RELEASE: 

5.1 In consideratjon of the Settlement terms as set forth in Paragraph 4 above, 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other again on the Claims and the Parties acknowledge full and complete satisfaction 

of, and hereby release, remise, and forever discharge each other, including their respective 

officers, directors, affiliated companies, agents, servants. representatives, spouse, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors of and 

from any and aU Claims, demands, countsJ obligations, agreements, damages, liabilities, losses, 

costs and expenses of any kind, in law or in equ.ity, whether known or unknown, that either Party 

now holds, or has ever held against the other, that arise out of or are in any way connected with, 

ihe Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors~ affiliated companies, agents, servants, representatives, spouse, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to the benefit of sa.ld Parties, and each ofthern. 

6. ATTORNEYS' FEES: In the event that any action is brought to enforce or 

intetpret this. Agreement, the prevailing party shall be entitled to an award of reasonable 

attorneys' fees in addition to any other reliefto which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARR.A..""--"TIES: The Parties represent; warrant, 

and agree as follows: 

7.1 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud~ duresst or undue 

influence. The Parties affirm that they have read this Agreement and understand the contents 

hereof. 

7.2 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affinn that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 
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another Party, in executing this Agreement, or in making the settlement provided for herein, 

except as is expressly represented or promised il) this Agreement. 

7.3 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer~ or grant, any of the Claims that are alleged in the Action. 

7 A Each Party agrees to execute any additional documents as reasonably 

convenient, necessary or desirable to carry out the provisions of this Agreement. 

8. MISCEI,LANEOUS: 
8. J This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and governed by, the laws of the State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Pruties. This Agreement may only be modified in a writing signed by 

all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of its 

terms and not strictly for or against any of the Parties to this Agreement. 

8.3 The provisions of this Agreement are contractual and not mere recitals. 

The Agreement shall be considered severable, sueh that if any provision or part of the Agreement 

is ever held invalid under any Jaw or ruling, that provision or part of the Agreement shall remain 

in force and effect to the extent allowed by law, and all other provisions or parts shall remain in 

full force and effect. 
8.4 This Agreement may be executed in cow1terparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

"effective date"). An authenticated copy of this Agreement can be used for any purpose for 

(b)( 6) ····························· W.4.i.<::l.l.l.h~~~~Il:~~--~~Y?.:~~~~: ·····················m····m· 

··································· ..................................... 

DATED: ~p • 2010 

(b)(6) ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••m.l 

(b)(6) 
DATED: _1_~.:.../_.?_v __ , 2010 

OSIT INSURANCE 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

l. PARTIES: The parties to this Settlement Agreement ('"Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 

Association, F.A. (''FDIC") on the one hand, and Defendant JEFFREY WATKINS (''Loan 

Officer"), on the other hand. The FDIC and the Loan Officer are sometimes herein collectively 

referred to as the "Parties." 

2. RECITALS: Titis Agreement is made with reference to the following facts: 

2.1 Certain claims arose between the Parties concerning a residential loan that 

(b)( 4 ),(~)m was made byDowney~ I in the amount of $416,000 on or about 

~S1( 4 )?(1:>.1 H.P.~~e.mberJ4.2005(the :j ····· I Loan"). The I HLoan-was secured.by ade.ed.Q[ITY.$t.QJ.:l(P1(4.) 

~~ 4 M~l ~:~:~~Y~::=~~~:"~:t ~:~:;~~ mel I ~:u.;:::;i~:o:i~-•Y ~~m~!i:~: ~ 
AMERICAN BENEFIT MORTGAGE, INC., with which broker the Loan Officer was then (6) 

(b)( 4 ),(~) ............ working .. or affiliated. H Tb.el· H I Loan was approved and funded by Downey and 
(6) 

subsequently defaulted. Following a trustee's foreclosure sale on the deed oftrust that secured 

(b)(4),(~1.. mq··H·H I Loan, Downey sustained a Joss that the FDIC is charged with seeking to recover 

(
6

) upon (the "Claims"). 

2.2 The Claims subsequently became the subject of a Complaint 

("'Complaint'') entitled FDIC v. American Benefitlt4.ortgage, Inc:., etc., et a/., Case No. CVl0-

3032 JFW (RCx). filed by the FDIC in the United States District Court for the Central District of 

California, Western Division (the '"Action"). 

2.3 The Loan Ofticer wac; served with the Summons and Complaint in the 

Action. The FDIC thereafter filed its First Amended Complaint and, after the denial of the Loan 

Officer's Motion to Dismiss under FRCP J 2(b)(6) the Loan Officer filed his Answer to the First 

Amended Complaint. 

2.4 The Parties have agreed to resolve the Claims alleged by the fDlC against 

the Loan Officer in the Action pursuant to the terms stated in this Agreement 

2.5 By this Agreement the Parties intend to settle and dispose of, fully and 

completely~ any and all claims, demands, causes of action, obligations, damages, and liabilities 

that arise out of or relate to the Action and the Claims alleged therein by the FDIC against the 

Loan Officer. 
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3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no perfom1ance under tl1is Agreement, shal1 be construed as an admission 

by either Party of the validity or invalidity of the Claims alleged in the Action against the Loan 

Officer; and, the Parties agree that this Agreement is entered into for the purpose of convenience 

and to compromise the disputed Claims alleged in the Action. 

4. SETTLEMENT TERMS: The Parties agree to the foUowing settlement terms: 

4.1 Concurrent with the execution of this Agreement, the Loan Officer shall 

execute and provide to the FDIC a Stipulation for Entry of Judgment ("Stipulation for 

Judgment") in the amount of $100~000.00, payable at the rate of $15,000.00 per month 

commencing January 31, 2011, that shall be deemed paid in full upon timely payment of 

$45,000.00. The Stipulation for Judgment shall be held and not filed with the court unless or 

until a default in payment under its terms occurs. If a default in payment occurs that is not 

timely cured, then the FDIC may file the Stipulation for Judgment with the Court and request 

entry of judgment against the Loan Officer in the amount of $100,000.00. less all payments 

previously made thereon. 

4.2 Upon fuJI and timely payment of $45,000.00 the FDIC shall execute with 

the Loan Officer's counsel of record a Stipulation for Dismissal of the Loan Oftlcer from the 

Action, with prejudice, and the original Stipulation for Judgment shall be marked '"satisfied" and 

delivered to the Loan Officer's counsel of record. 

4.3 In the event Judgment is entered against the Loan Officer under the 

Stipulation for Judgment, then such Judgment shall be non-dischargeable in any proceeding 

(voluntary or involuntarily) commenced under the U.S. Bankruptcy Code, pursuant to ll U.S.C. 

§ 523(a)(2)(A) and§ 523(a)(4). 

5. MUTUAL RELEASE: 

5.1 In consideration of the Settlement tenns as set forth in Paragraph 4 above, 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other again on the Claims and the Parties acknowledge full and complete satisfaction 

of, and hereby release, remise. and forever discharge each other~ including their respective 

officers, directors, affiliated companies, agents, servants, representatives, spouse, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors of and 

from any and all Claims, demands, counts, obligations, agreemenrs, damages, liabilities, losses, 

costs and expenses of any kind, in law or in equity, whether known or unknown, that either Party 

now holds, or has ever held against the other, or may hold in the future, that arise out of or are in 

any way connected with, the Claims al1eged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 
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officers, directors~ affiliated companies. agents, servan~ representatives, spouse, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to the benefit of said Parties, and each of them. 

6. ATTORNEYS' FEES: In the event that any action is brought to enforce or 

interpret this Agreement, the prevailing party Shall be entitled to an award of reasonable 

attorneys' tees in addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant, 

and agree as follows: 

7.1 The FDIC is the la\\fully appointed Receiver for Dm.vney and has 

succeeded to and now holds each of the Claims that are the subject of this Agreement. The 

FDIC has the authority to enter into this compromise and settlement of the Claims as the 

Receiver of Downey. 

7.2 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress, or tmdue 

influence. The Parties affinn that they have read this Agreement and understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 

aoother Party, in executing this Agreement, or in making the settlement provided for herein, 

except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer, or grant, any of the Claims that are alleged in the Action. 

7.5 Each Party agrees to execute any additional docwnents as reasonably 

convenient, necessary or desirable to cany out the provisions of this Agreement. 

8. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California~ and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and governed by~ the laws of the State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 

aiL the Parties. This Agreement shall be interpreted in accordance with the p1ain meaning of its 

tenns and not strictly for or against any of the Parties to this Agreement. 

8.3 The provisions of this Agreement are contractual and not mere recitals. 
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The Agreement shall be considered severable, such that if any provision or part of the Agreement 

is ever held invalid under any law or ruling, that provision or part of the Agreement shall remain 

in force and effect to the extent allowed by law, and all other provisions or parts shall remain in 

full force and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

·'effective date"). Any signature obtained by facsimile or e-mail shaH be as valid as an original 

signature. An authenticated copy of this Agreement can be used for any purpose for which the 

original may be used. 

(b )(6) ···········································································~·· 7 z 
DATED: //k ~// 

TKINS, Loan Jeer 

(b)(6) 

APPROVED AS TO FORM: 

HERSHORIN & HENRY LLP 
(b)(6) 

ts~ts~ ·.·.·.·.·.·.·.·.·:·:·:·:·:·;;,, .... , ...... ~ .......................... ·· ... C. \>\llLCOX 
~eys for Federal Del"'-n ____ ___. . . ··~ 

"-'v•p ration as Rece1ver JOf Downey 
( 

Savings & Loan Association, F.A. 

LONG WILLIAMSON & DEUS 
(b)(6) 

······································· 

atkins 
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SETTLEMENT AG-REEME NT AND 

MUTUAL RELEASE 

L PARTIES: The parties to this Settlement Agreement ("Agreement") are Plaintiff 

FEDERAL DEPOSIT rNSURANCE CORPORATION as Receiver for Downey Savings & Loan 

Association, F.A. CFDlC-R~'), and Defendant loan officer FREDERICK WJLLIAM WIT~ an 

individual ("WlT''). The FDIC-R and WIT are sometimes herein jointly referred to as the 

"Parties . ' ~ 

2. RE CITALS: This Agreement is made with reference to the following facts: 

2. 1 Certa in claims nrose between the Parties concerning two (2) residential 

ref inance loans that were made by Downey Savings & Loan Association, F.A. ('·Downey") to 

~~~(4),.-'-(b_..!.)_---~.bor..rower..s l lin or about 2005 (jointly~ 
the "Loans"). 

2.2 The Loans were secured by trust deeds on real properties then owned by 

each borrower. American Benefit was the corporate mortgage broker that submitted to Downey 

the two loan applications. Wit is alleged to have been the .Loan Officer working with American 

Benefil at the time, who is alleged to have submitted to Downey the two (2) loan applications. 

2.3 The Loans were approved and funded by Downey and subsequently 

defaulted. Following foreclosure sales~ each of the properties securing the Loans reverted to 

Downey, resulting in an alleged loss to the thrift of over $470,000. 

2.4 ln November 2008, the FDIC-R was appointed the Receiver over all of 

Downe.y's assets Md liabilities. AmDng the assets the FDJC>R is charged with trying to recover 

upon is the loss relating to the Loans ("Claims"). 

2.5 The Claims subsequently became the subject of an Adversary Complaint 

(''Adversary Complaint'') entitled .FDIC-R v. Frederick William Wit. an indh,idual, et at., Case 

No. l 0-90440, filed by the FDIC-R in the United State-s Bankmptcy Court for the Southern 

District of Californ ia ("Adversary Complaint') in the bankn1ptcy proct."Cding WlT commenced 

under Chapter 7 of the U.S. Bankruptcy Code. WIT answered the FDIC~R~s Second Amended 
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Complaint and the Parties engaged in discovery in preparation for triaL In the meanwhile, WIT 

was discharged of his liability to all other creditors he scheduled in his Bankruptcy Petition, with 

the single ex.ception of the FDIC-R because it challenged WIT's ability to discharge his liability 

to the FD[C-R under 1.1 U.S.C. Section 523(a)(2)(A}. 

2.6 By this Agreemen t the Parties hereto intend to settle and dispose oi: fully 

and completely, any and all claims} demands~ causes of action, obligations, damages, and 

liabilities that arise out of or relate to the Adversary Complaint and all of the Claims alleged 

therein by the FDIC-R against WJT. 

2.7 The Federal Deposit Insurance Corporation in its separate corporate 

capacity ns the insurer of deposits and bank regulator, and all other federal agencies of the 

United States of America, are not parties to this Agreement and are not bound in any manner to 

its terms and conditions. The FDK>R enters into this Agreement solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association~ F.A.~ and no other receivership 

now existing, previously existing or hereafter appointed. 

3. NO ADlVllSSION RE MERITS OF CLAlMS: The Parties agree that nothing in 

this Agreement, and no performance under this Agreement, shall be construed as an admissio.n 

by any Party of the validity or invalidity of the Claims alleged in the Adversary Complaint; and, 

the Parties af::rree that this Agreement is entered into solely for the purpose of convenience and to 

compromise the disputed Claims the FD{C~R has alleged in the Adversary Complaint. 

4. SETTLEMENT TERMS: The Patties agree to the following settlement terms: 

WIT is liable to the FDlC-R in the amount of One Hundred Thousand No/1 00 Dollars 

($JOO,OOO.OO), but said amount may be satisfied by payment of the sum of Twelve Thousand 

No/lOO Dollars ($12,000.00) as follows; 

(a) WIT shall pay $3,000.00 by cashier's check, payable upon first 

presentation; with in 20 days of the execution ofthis Settlement Agre-ement by all Parties 

and the related Stipulation for Entry of Judgment that secures his pedot111ance; and 

(b) WlT shall pay the balance of $9,000 .00 at the rate o{$500.00 per month 

commencing on the l51
h day ofthe month after WIT makes the down payment dcscri.bed 

in subparagraph (a) above, and shall continue to make said monthly payments in the 
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amount of $500.00 o.n or before the 15111 day of each month thereafler for a rotal of 18 

months for a total in installment payments of $9,000.00 to complete the settlement. 

(c) Upon full payment of the sums described in subparagraphs (a) and (b) above) 

the Parties shall execute a stipulation tor the Adversary Complaint to be dismissed with 

prejudice and the original Stipulation for Entry o f Judgment shall be returned to WJT 

marked "CANCELLED." 

5. MUTUAL RELEASES AND, WAIVER OF ClV. CODE§ 1.542: 

5.1 In consideration of the Settlement terms as set forth in Paragraph 4 above, 

and all other promises. covenants and consi.deration provided for herein, the Parties agree that , 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other ever again on the Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, remise, and forever discharge each other. including their 

respective insurers, officers, directors~ affiliated companies, agents, servants, representatives, 

spouse, heirs, successors or predecessors in interest, assignees, attorneys, employees and 

contractors from any and all the Claims, demands, counts, obligations, agreements, damages, . 

liabilities, losses, costs and expenses of any kind) in law or in equity, whether known or 

unknown, that either Party now holds, or has ever held againsi the other, or may hold in the 

ftrture, that arise out of or are in any way connected with, the Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors, affil iated companies, agents, servants, representatives, spouses, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to the benefit of the Parties, and each of them. 

5.3 The Parties specifically intend that the release contained in this Agreement 

shall bar all released claims, including those which are currently unknown to them. The Parties 

understand and accept the risk that they may later discover a claim encompassed by the Release 

in this Agreement which they did not know or suspect to exist, or whi.ch they c,ould not have 

known or suspect to exist. The Parties hereby speciHcally waive the protection of Civil Code 

section 1542 which reads as follows: 
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A general release does not extend to claims which the creditor does 

not know or suspect to exjst in his or her favor at the time of 

executing the release~ which i f known by him or her must have 

materially atfected his or her settlement with the debtor. 

The foregoing waiver is expressly Iimjted to the claims held by the Plaintitl~ Federa l Deposit 

lnsurance Corporation as Receiver for Downey Savings and Loan Association, F.A., and no 

other receivership, nor to the Federal Deposit lnsurance Corporation in its separate corporate 

capacity, as more particu larly set tor in paragraph 2.9 above. 

6. ATTORJ\TEYS' FEES: In the event any action is brou ght to enforce or i nterpret 

this Agreement, the prevailing party shall be ent itled to an award of reasonable attorneys' fees in 

addition to any other rel ief to \Vhich the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant, 

and agree as fo llows: 

7.1 The FDJC-R is the lawfully appointed Receiver for Downey and has 

succeeded to and now holds each of the Claims that are the subject of the Action and. th is 

Agreement. The FDlC"R hns the authority to enter into this compromise and settlement of the 

Claims as the Re-\:eiver of Downey. 

7.2 Each of the Parties have received or had the opportunity to seek their own 

independent legal advice witJ't respect to the advisability of executing this Agreement The 

Parties acknowledge that they .have executed this Agreement without fraud, duress, or undue 

influence. The Parties affirm that they have fead this Agreement and understand the contents 

hereof. 

7.3 No P~rty, nor any agent or altorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney tor 

another Party, in executing this Agreement, or in making the settlement provided for herein, 

except as is expr~ssly represented or promised in this Agreement. 
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1.4 None of the Parties have heretofore assigned, transferred) or grantec4 or 

purported to assign .. transfer, or grant. any of the. Claims that are aUeaed in the Actk>n. 

7.5 E~h Party agrees t.o execute any additional docUJllents as reasontbly 

convcnicnl, ne«SS3ry or desirable to carry out tbe provisioos of Ibis Aarccmcnt. 

8.1 This Agrc¢mcnt shall be deemed to have been executed end delivered 

within the State of california, and the rightlt and obligations of th= Pw1[a hc:rei.O :shall bt:· 

COI\St:tucxi an.d enfore«l in ~rdance with, and g~med by, the blW$ ofthe State ofCa:lifomia. 

3.2 This Agreement constitut6s a sing!•, integrated writtm oontract cxpms~>ina: 

the entire &Qf«m¢nt of' the Patties. ThiJ Agreement may only be modlfled ln a writing signed by 

all the Panics. This Agreement shall be ltrterprcted in accordance with the plain meaning of its 

tenns and not strictly for or ag1llnst any of the Parties to tbls Agreement. 

8.3 The provisions of this Aifeement are contractual and not men} recital!. 

The Aareement shall be oonsklere4 scvcrab1~. such that if ~y provls1on or part of the Agreement 

is cvor held invalid under any Jaw or nding, thai provision or part of the Aareement shall rem~ln 

in force and effect to the extent allowed by law, and all other provisions or pans shall remain ln 

fu II force and effect. 

8.4 This Agreement may be ~ecuted in counterparts and $hall ~ deemed 

ctTcctlvc on the earliest date first executed by elmer of the Partie& b~reto if sc. executed in 

counterparts (the ·'~ffoctiv<: d~.,'). Any signature oblained by flcsjmilc ot e-mail1hall 1» AS 

valid as an original signature. An. authenticated copy of this Agteemeot can ~ used for any 

pu.rpose fur which the original may be used. 

(b)(-&)--- 0- ATED: ¥§_~-z::-------· ., 
· ERICK WlLLli\M WIT 

DATED: n 'tfC rz_. rcOliRAI.. DEPOSIT INSURANCE 
CORMRATION. tis for Downey Savings 
&L 

PACE 5IJ • ACW AT 411m2 2:20:r. PM (htl!c Daylgti Tine} t SVR:s.ICHTFAX·110 1 DNIS:tH2& • CSID: • [WTtQJI (m-s$):01-59 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

1, PAR11ES; The parties to this Settlement Agreement ("Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORA TlON as Receiver for Downey Savings & Loan 

Association, F.A. ("FDIC") on the one hand, and Defendants Cipriano E. Jugarap and Josefina 

Jugarnp ("Borrowers"), on the other hand. The FDIC and Borrowers are sometimes herein 

collectively referred to as the "Parties." 

2. UCIT ALS: This Agreement is made with reference to the following facts: 

2.1 Certain claims arose between the Parties concerning a residential loan that 

was made by Downey to the Botrowers in or about September 15,2005 in the principal amount 

of $488,000 and secured by a deed of trust on real property located ad ................ .. .. ... .,1.:>.).(4).(b) 

Hayward, CA 94545 {the ••toan"} The Loan defaulted resulting in a loss to Downey which the 6 ) 

FDIC seeks to recover upon (the "Claims's). 

2.2 The Claims subsequently became the subject of a Complaint 

( .. Complaint") entitled FDIC v. AMERICAN PRIME FUNDING, INC., a dissolved Nevada 

corporation; JAMES W. MILNES. an individual, et a/, Case No. SACVI0-01396-AG 
(MLGx), filed by the FDIC in the United States District Court for the Central District of 

Californi~ Southern Division (the "Action"). 

2.3 The Borrowers were served with the Swnmons and Complaint in the 

Action. 

2.4 The Parties have agreed to resolve the Claims being alleged by the FDIC 

against The Borrowers pursuant to the tenns stated in this Agreement. Accordingly, The 

Borrowers have not responded to the Complaint 

2.5 By this Agreement the Parties intend to settle and dispose of, fully and 

completely, any and all claims, demands, causes of action, obligations, damages, and liabilities 

that arise out of or relate to the Action and the Claims alleged therein by the FDIC against The 

Borrowers. 

3. NO ADMISSION RE MERJTS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no performance under this Agreement, shall be construed as an admission 

by either Party of the validity or invalidity of the Claims alleged in the Action against The 

Borrowers; and, the Parties agree that this Agreement is entered into for the purpose of 

convenience and to compromise the disputed Claims alleged in the Action. 

4. SETTLEMENT TERM§: The Parties agree to the following settlement tenns: 

4.1 The Borrowers agree to cooperate with the FDIC in its pursuit of its 

Claims in the Action against the other named Defendants by: (a) cooperating with the FDIC's 

oounsel in the drafting of the Borrowers' declaration under penalty of peJjury that will describe 

the events The Borrowers 'w'ritnesse.d surrounding the Loan; and/or (b) The Bo.rrowers giving a 
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deposition in the Action; and/or (c) The Borro\vers testifying at the trial of the Action. In the 

event the Borrowers are required to testify at deposition or the trial of the Action, he/she agrees 

to do so without requiring service of a subpoena for his/her appearance and all travel expenses 

relating to his/her appearance shall be paid tor by the FDIC (e.g., air tare, hotel and meals at the 

rates and per diem set by federal employee guidelines then in effect). 

4.2 Concurrent with the execution of this Agreement, the FDIC shall file a 

dismissal with prejudice of the Bormwers from the Action. 

5. MUTUAL RELEASE: 

5.1 In consideration of the Settlement terms as set forth in Paragraph 4 above, 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other again on the Claims and the Parties acknowledge ful) and complete satis&ction 

of; and hereby release, remise, and forever discharge each other~ including their respective 

officers, directors, affiliated companies, agents. servants, representatives, spouse. heirs, 

successors or predecessors in interest, assignees. attorneys, employees and contractors of and 

from any and all Claims. demands.. counts, obligations, agreements~ damages, liabilities, losses, 

costs and expenses of any kind, in law or in equity, whether known or unknown, that either Party 

now holds, or has ever held against the other, that arise out of or are in any way connected with, 

the Claims alleged in the Action. 

5.2. This Agreement shaH be binding on the Parties and on their respective 

officers, directors, affiliated companies, agents~ servants, representatives, spouse, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to the benefit of said Parties, and each of them. 

6. ATTORNEYS' FEES: In the event that any action is brought to enforce or 

interpret this Agreement, the prevailing party shall be entitled to an award of reasonable 

attorneys' fees in. addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties rep~ warrant, 

and agree as follows: 

7 .I Each of the Parties has received or had the opporttmity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud~ duress, or undue 

influence. The Parties affirm that they have read this Agreement and understand the contents 

hereof. 

7.2 No Party) nor any agent or attorney of any Party, has made any statement, 

representation. or promise to any other Party regarding any facts which the Party bas then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 
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another Party, in exe-cuting this Agreement, or in making the settlement provided for herein, 

except as is expressly represented or promised in this Agreement. 

7.3 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer, or grant, any of the CJaims that are alleged in the Action. 

7.4 Each Party agrees to execute any additional documents as reasonably 

convenient, necessary or desirable to carry out the provisions of this Agreement. 

8. MISCELLANEOUS: 
8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and governed by, the laws ofthe State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 

all the Parties. This Agreement shall be interpreted in acrordance with the plain meaning of its 

terms and not strictly for or against any of the Parties to this Agreement. 

8.3 The provisions of this Agreement are contractual and noi mere redtaJs. 

The Agreement shall be considered severable, such that if any provision or part of the Agreement 

is ever held invalid under any law or ruling, that provision or part of the Agreement shall remain 

in force and effect to the extent allowed by law, and all other provisions or parts shall remain in 

full force and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

"effective date~). An authenticated copy of this Agreement can be used for any purpose for 

which the original may be used. 

DATED: ..........:...i_.()/_'2_ 7 __ ~, 2010 

I {) /b 7 DATED: _____ ,, 2010 

~~~~~: ~ ;;~y 
___ .._, _ __ _ 

'2010 
IT INSURANCE 
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L PARTIES! The parties to this Settlement Agreement ("Agreement'"') are Pl.ai:ntiff 

FEDERAL DEPOSIT INSURANCE CORJ'ORATION as Receiver for Pow:n.ey Savings & Loan 

Association, FA. ("FDlC-R'j. aud Defendant brokers, A.:.\1ERIFUND FrNANClAL: lNC., a 

dissolved California corpor.ntion ("Amerifl.ind") ERIC MATIHEW ANDERSON, an individual 
( .. Anderson .. ) (jointlyt "Defendants .. }. 11\e FOlC-R and Defend~nts are sometimes herein 
co)lcct!vely referred to as the "Parties.t~ 

. 2. RECITALS: This Agreement is made with reference to the following facts: 

2.1 Certain claims arose between the 'Parties ctn,ccrrung six (6) loan 

applications that were rubrnitted by Ameri:fund to Dowrtc:y Savings & Loan Association, F.A. 

,...._'"'.;;.O..;;..own.;.;.;..;.e;...:.y_,~·);......;..in_2;...;0;..;;0...;.4....;a.;;;;.n;.;;..d...;;2;;..;;0..;;.05~('...;.'L;;.;o..;;..an.;;.s;..."~·.....;;;;.D..;;.o_w..;;..n~..;;.:ap:;.:;p..;;..ro.;...v..;;.·e..;;;.d...;.tl;;;;.le.......;..;lo;.;;.a io.;.;.n;.;;.s...;;fi.;..or......._.....,;J .... (b)(6) 

I Bach Loan wa.S sec1.n·ed by a trust deed on real property tnat was fue.p 

owned by the borrowers. 

2.2 The Loans subsequently defaulted and following foreclosure sales, the real 

propmi.es each reverted to Downey, re5ulti:ng in a tombit1ed alleged Joos to the thrift of over 

$1,1 00,000.00. 

2.3 In Novcmb~r 2008l the FDIC~R was appointed the Recei.ver O\lef all of 

Dov..'!lcy's as~t:s and liabilities. Among the a.ssem the FDIC-R is charged with trying tO recover 

UJXJn is tbe loss relating to the Loan ("Claims"). 

2.4 The Claims subsequently became the subject of l:t Complaint 

("Complaint;.} entitled FDIC·R v. Amerffund Fi"nan.cf.ai, etc., et aL, Case No. SACV 1 I -0840 

DOC (RNBx). filed by the FDIC-R t'Actkm'•) and now pend~g in the United Sts.tes District 

COUrt for the Central District of Califomiai Southern Division . 
. 2.5 In its Complaint. the fiDl:C-R a.Jieges t.'l.at Anderson was the qualifying; 

licensed real estate broker under whose license Amerifund qualified to and did business; andt 
futther~ that Anderson should be held jointly liable with Ame:rifund on the CJajms because 
Anderson was the alter ego of Amerifut1d. 

2.6 Defendants filOO. Answers in response to the FDIC-R!s Complaint and 

Defen®ots have "Peen .represented by legal counsel throughout the pendency of the Action, 
including this settl~tlent 

Page 1 of S 



GABURO 

2.7 By this Agreement the P.arties hereto intend to sertie and dispose of, fully 

and CQJnpletely, any and all claims, demands. causes of action, obligations, damages, and 

liabilities that ari.se out of or relate to the Action nnd the Claims all.es_¢d therein by the FDlC-R 

against the Defendants. 
'1.8 The Federal Depo.Sif Insu.rartcc Corporarion in ita s~w-atc corporate 

capacity as the insurer of deposits and bank regulator, and all other federal agencies CJf the 

United States of Americ:11. are not parties to this Agrc¢l'nent and are not bound in any manner to 

its tertm and conditions. The fDIC~R enters into this Agreement solely i:n its limited capacity a& 

the appointed Receiver of Downey Saving.':! & tooo Association. F.A., and no other receivership 
nc;w existing, previously existing or hereafter appointed. 

3. NO ADMJSSION RE 1.\IERlTS OF CLAIMS: The Patties agree that n(;lthix;g iu 
this Agreemen~ and nQ perfonnan.cc under this Agreen1ent, shall be construed as an admission 
by any Pa.rty of the validity or invalidity of the Claims alleged in the Action.; aod, the Parties 

agree that this Agreement h.J entered into solely for the purpose of cotlvecience and ro 
compromise the disputed Claims the FDIC-R has alleged in the Action again.'lt the Defendants. 

4. SETTLEMENT TERMS; The Patties agree to the foLlowing .settlement tenn!\: 

4.1 The FDIC-R agrees to stipulate with Defendants tQ dismiss the Defendants 

from the Action with preJudice in exchange for Ocfendmits) waiver of attorney's tees al'd costs 

and the execution of this Settlement Agreement and Mutual Release. 

5. MUTUAL RELEASES AND :WAIVER OF CIV~ ~ODE S 1542: 

5.1 Jt.1 consideration oftbe Settlement terms as set forth in Paragrap.h 4above, 

and all other promises, covenants and consideration provided for herein, the Parties agree tha~ 

ex~ept as to such rights or claims as may be created by this Agreement, they hereby covenant not 

tO sue: each other ever again on the Claim::; and the Parties ack.now1edge full and complete 

satisfaction of. and hereby release, remise~ and forever discharge each oth¢r, including their 

respective insurers, officers, directors, nftlliated companies, agents, repreSentatives> spouses~ 

heirs, successors ot· predecessors in inteteStj assignees, attorneys, employees and contractors 
from any and all the Claims, demands~ count$, obJigatjons, agrce.m¢nts, damages. liabilities, 

losses, cosh; and expenses of any kint.\, in law or in equity, Whether .known or unknown, that 

either Party now ltolds, or has ever held against the other, or may l1old it1 the future, that ari-se out 

of or are irt anyway connected with. the Clairns alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and Gn their respective 
officer$, directors. am..liated. companies. insurers, agents, representatives, spouses, heirs, 
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successors or predecessors in interest, assignees. attorneys, employ¢£s and contnictors and shall 
inure oo the benefit of the Parties, end each of them. 

5.3 The .Parties sp~iOcally int~nd thBt the relc::ase contmned in this Agreement 

shall bar all released clai'ms. including those which are cum~ntly un'k.tlown to thern .. The Parties 

llr)defs~nd and r~ccef.)t the risk mat ~h~ may l~teT di8<;<.Wer a clai.ru encori'lpas~ed by the Release 
in this Agreement which they did not know or suspect to exim, or which they could not have 

ktwWll or ws~cWd to exist. The Parti~ hereby specifically waive the protcetfon of Civil Code 

!llecfion 1542 which reads as fuiJoWl'l: 

A g~era.ltelease docs not e:~e:tend to claims which the: creditor does not 

know Qr suspect to exist in his or her favor at tbe time of executing the 

reJease1 which if known by him or her must have mat¢rially aff¢ctoo his or 

her settlement with the debtor. 

Th~ foregoing waive:r is ex.pressly limited to the elairns held by the Plahttiff. Federal Deposit 

lnsurane¢ Corporation as Rcc:eiver fbt Dowtw;· Savings and Loan ~\>elation, F.A,1 and no 

other N<:eiver'$hip, nor to tbe Federal Deposit Insurance Corporation in its separate corporate 
capacity, i:l!i more particularly set for in paragraph 2Jl. above. 

6, ATTOBN£XS1 FEES: ln. the event aoy action is brought to enforce or .interpret 
this Agreement, the prevt~iling party shall be entitled to an awatd of ren~onable attorneys' f~s in 

s.ddition to any other relief to which the pr~v~iling party may be enti.tled. 

7. REFRE~TUATIONS ANJl WAUANT!i§: The Pruties represertt1 warrant. 
and agree as follow~: 

7.1 the FDtC-R is \he lawfuUy appointed Receiver for Downey and has 
succeeded ro and n()w hotds <:ach of the Claims tnar. ·arc the subject of the Action and this 
Agreen;.ent. The FD!C~R hes the amhority to entet' into this comprotnise and settlem.ent of the. 
Claims as the Receiver of' Downey .. 

'1.2 Ea¢h of the Partie~ has received Ql" had the opportunity ta seek thQir own 

io.deptndtmt legal advice with respect te~ the ~dvi~;ilbiHty of exeeuting this Agreement. The 

Pru:ti~ts aoknuwlqe that they haw cxeou.ted this Agreement Vvithout fraud~ . duress, or undue 
influetl.C0. 'the Parties affirm that they have read this Agrce~ncmt and understand the contents 

hereof. 

7.3. No Party~ nor any agent ot artorney of any Party, has made any statement, 
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DA tttl: 11 MOf- lL 

APPRO'VED AS TO FORM: 

fUHtSHORlN & HENRY& 

c. ox 

ERTC 

m't1eys for Federal Derxrsit lnuuran~ 
Co.rporntion as Receiver tor Do'ln<1ley 
Savings & wan Association. F.A. 

VIRGINIA GABURO ASSOCIATES 

eys for Defendants~ 
Amcr.ifund Finaneial, tne. and 
Erie MattheW Andmon 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

1. PARTIES: The parties to this Settlement Agreement ("'Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 

Association, F .A. ("FDIC") on the one hand~ and Defendant LAWRENCE S. LEAL ("Loan 

Officer")} on the other hand. The FDIC and the Loan Officer are sometimes herein collectively 

referred to as the "Parties." 

2. RECITALS: This Agreement is made with reference to the following facts: 

2.1 Certain claims arose between the Parties concerning a residential loan that 

(b )(6) ~~m~c,k.hyUowneytol lin the amount of $682,500 on or about 

(b )(6). H----~QY.~m~~r.14.20044 ··· I The I J,vassecuredbya.4~~Qf.t.~~ (b)(6) 
(b )(6) H H~mr~L.property.commonly.Hknown as-1-- I Lake Forest, California 

(b )(6)........... HQHH···H p. The mortgage broker that submitted the I lappiicationJQ ................... (b)(6) 
Downey was AMERICAN BEN£FlT MORTGAGE, INC.t with which broker the Loan Officer 

(b )(6) ~-t.b.~riW.Qrkingor. ... affiliated. Thel lwas approved and funded by Downey and 
subsequently defaulted. Following a trustee's foreclosure sale on the deed of trust that secured 

(b )(6). H .. Hthel-···· ····· ·· I Downey sustained a loss that the FDIC is charged with seeking to recover 

upon (the "Claims~'). 

2.2 The Claims subsequently became the subject of a Complaint 

("Complaint'') entitled FDIC v. American Benefit A1ortgag~. Inc., etc., et a/., Case No. CVI 0-
3032 JFW (RCx), tiled by the FDIC in the United States District Court for the Central District of 

California, Western Division (the "Action"). 

2.3 The Loan Officer was served with the Summons and Complaint in the 

Action. The FDIC thereafter filed its First Amended Complaint and, after the denial of the Loan 

Officer's Motion to Dismiss under FRCP 12(b)(6) the Loan Officer filed his Answer to the First 

Amended Complaint. 

2.4 The FDIC thereafter conducted discovery and, in particular, ascertained 

(b)(6) Jrom .... r-J_-....... -....... -. ---.~hat all of the financial infonnation provided to Downey in the l ·H·HHH··H-1H ... H(b)(6) 
application was true and correct at that time. 

2.5 The Parties have agreed to resolve the Claims alleged by the FDIC against 

the Loan Officer in the Action pursuant to the terms stated in this Agreement. 
2.6 By this Agreement the Parties intend to settle and dispose of. fully and 
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completely, any and all claims, demands, causes of action~ obligations, damages, and liabilities 

that arise out of or relate to the Action and the Claims alleged therein by the FDIC against the 

Loan Officer. 

3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no performance under this Agreement, shall be construed as an admission 

by either Party of the validity or invalidity of the Claims alleged in the Action against the Loan 

Officer; and) the Parties agree that this Agreement is entered into for the purpose of convenience 

and to compromise the disputed Claims alleged in the Action. 

4. SETILEMENT TEBMS: The Parties agree to the following settlement tenns; 

4.1 Upon execution of this Agreement the Loan Officer shall be dismissed 

with prejudice from the Action. For that purpose, a Stipulation for Dismissal ofthe Loan Officer 

will be prepared and circulated for signature among all appearing parties by the FDIC. Upon full 

execution thereof, the FDIC sha!J cause the Stipulation for Dismissal to be submitted to the 

Court. 

5. MUTUAL RELEASE: 
5 .I ln consideration of the Settlement terms as set forth in Paragraph 4 above, 

and all other promises, covenants and consideration provided for herein~ the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each other again on the Claims and the Parties acknowledge full and complete satisfaction 

of, and hereby release, remise. and forever discharge each other, including their respective 

officers, directors, affiliated companies, agents, servants, representatives, spouse, heirs, 

successors or predecessors in interes1, assignees, attorneys, employees and contractors of and 

from any and all Claims, demands, counts, obligations, agreements, damages, liabilities, losses, 

costs and expenses of any kind, in law or in equity, whether known or unknowns that either Party 

now holds, or has ever held against the other, that arise out of or are in any way connected with, 

the Claims alleged in the Action. 
5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors, affiliated companies, agents, servants, representatives. spouse, heirs, 

successors or predecessors in interest. assignees, attorneys, employees and contractors and shall 

inure to the benefit of said Parties, and each of them. 

6. ATTORNEYS' FEES: In the event that any action is brought to enforce or 

interpret this Agreement, the prevailing party sha11 be entitled to an award of reasonable 

attorneys' fees in addition to any other relief to whkh the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARBANTIES: The Parties represent, warrant, 

and agree as follows: 
7.1 The FDIC is the lawfully appointed Receiver for Downey and has 
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succeeded to and now holds each of the Claims that are the subject of this Agreement. The 

FDIC has the authority to enter into this compwmise and settlement of the Claims as the 

Receiver of Downey. 

7.2 Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraudJ duress, or undue 

influence. The Parties affirm that they have read this Agreement and understand the contents 

hereof. 

7.3 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party, or of any agent or attorney for 

another Party, in executing this Agreement, or in making the senlement provided for herein, 

except as is expressly represented or promised in this Agreement. 

7.4 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer, or grant, any of the Claims that are aHeged in the Action. 

7.5 Each Party agrees to execute any additional documents as reasonably 

convenient, necessary or desirable to carry out the provisions of this Agreement. 

8, MISCELLANEOUS: 
8. t This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and governed by, the laws of the State of Califomia. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may only be modified in a writing signed by 

all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of its 

terms and not strictly for or against any of the Parties to this Agreement 

8.3 The provisions of this Agreement are contractual and not mere recitals. 

The Agreement shall be considered severable, such that if any provision or part of the Agreement 

is ever held invalid under any law ot ruling, that provision or part of the Agreement shall remain 

in force and effect to the extent allowed by law, and all other provisions or parts shall remain in 

full force and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

"effective date"). Any signature obtained by facsimile or e-mail shall be as valid as an original 

signature. An authenticated copy of this Agreement can be used for any purpose for which the 

original may be used. 
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(b )(6) 

(b )(6) 

DATED: /,2.-2-7·/ u 

I I 
DATED: }/ t~ f, // 

Downey ,.Savings &; Loan Association, F .A. 
By; t(;' t& /< 1/t t:" tvvu· (.,I-
I ' v- .• r. , • / ts: :>£- :1- Fe~ (~~~ i:Jst,;~ ( ~>e < :r 

APPROVED AS TO FORM: 

HERSHORTN & HENRY LLP 

By: __________ _ 
JEAN C. WILCOX 
Attorneys for Federal Deposit Insurance 
Corporation as Receiver for Downey 
Savings & Loan Association, F.A. 

LAW OFFICES OF HERMAN TI£0RDSEN 

AGYAR 
r Lawrence S. Leal 
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SETTLEIVIENT AGREEMENT AND 
MUTUAL GENERAL RELEASE 

I. PARTIES: The parties to this Settlement Agreement ("Agreement'') are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 
Association, F.A. C'FDIC-R"), and Defenda."'t appraiser SPENCER WADE SMITH ("Smith"), 

an individual. The FDlCwR and Smith are sometimes herein collectively referred to as the 

"Parties." 

RECITAL§: This Agreement is made with reference to the following facts: 

2. l Certain claims arose between the Parties concerning a residential refinance 

(b)( 4 )?(1:>.1 ... .l9.i!D.Jh~t w.asmadeby..D.o.wneytobon:owe~ H t"Loan ''), 
(6) 2.2 The Loan was secured by a first trus~ deed on the real property owned by 

tB}~~~r@Ld ~~onl¥--kno~l---- jGHroy, California. The Loan 
~B~ appli.cation was submitted to Downey by Absolute Investment Group, lnc. dba Palacio Mortgage 

("Palac1o") 
(b)( 4 )~(1?.1 ..................... . . ............................... £:> oan application Palacio obtained an a raisal report 

~Bl(6) that was ~rt.edlv prep_a.red_b_y Downey 

thereafter engaged Smith to conduct a review appraisal of the I .............. lreport ...... Smilb. H H... .................... H(p)(§) 
(b)(6) .H ... ................ concludedthati · ··H · lreport complied with the Unifonn Standa,rds ofProfessional 

Practice ("USPAP") and he agreed with the final opinion ofvalue; although, Smith made 

(b )(6 ) ____ __®Jali..ons_j)f.so~ulu~~~--· I report concerning their mis·ana!ysis of 

several of the comparables. Do».-ney relied on Smith's review appraisal and approved and 

(b)(4)!(1?.1 ... .................. Jundedthe8<>an on September 14,.2005. 

(B~( 4 )JP) 2.4 Subs.~quently..thc .. EJ.-oan defaulted and at the trustee's foreclosure 

(6) sale the properly reverted to Downey on its credit bid. Based on that bid, Downey sustained a 

base los~ of over $290,000: Thereafter, Do\Vliey had to maintain and market the property for 

sale as REO. 
2.5 On November 18, 2008, the FDIC-R was appointed the Receiver over all 

of Downey's assets and liabilities. Among 'the assets the fDIC·R is charged with trying to 

recover upon is the loss Downey sustained on the I ............... ~oan{'-'Claimn};H H ..................... . .. .. ....... . 

2.6 The Claim subsequently became the subject of a Complaint ("Complaint") 

entitled FDIC-R Y. Absolute Investment Group, Jnc., er al., Case No .. CV 10-04927 JPW (RCx) 
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C'Aclion") that was flied by the FDlC·R in the United States District Court for the Central 
District of California, Western Division. 

2.7 Smith Ansvvered the FDlC-R's Complaint in the Action and is represented 

by legal counsel. 

2.8 At a Court ordered mediation of the Action, the Parties conditi\mally 

agreed to a senlement of the FDlC·R's Claim agai nst Smith on the tenns that are hereafter set 

forth. The only condition to the Parties' settlement was. the FDIC-R obtaining formal approval to 

enter imo this settlement, which approval has now been obtained by the FDIC-R. 

2.9 By th~s Agreement the Parties hereto intend to settle a.o<J dispose of, fully 

and completely, any and all claims. demands, causes of action, obligations, damages~ and 

liabilities that arise out. of or relate to the Action and the Claim alleged therein by the FDIC~R 

against Smith. 

2, l 0 The FDIC-R expressly reserves and retains its right to proceed agai."lSt 

other defendants named in the Actio~ including requesting entry of a default ju~ent against 

any and all named defendants whom it served with process, but who failed to timely appear in 

response thereto. Further, the FDIC~R expressly reserves a.nd retains ' its right to enter into a 

separate settlement with other appearing defendants, including Paul aka Pablo Curiel, Christy 

Bosteder and Raya Qhajar. 

2.11 The Federal Deposit Insurance Corporation in its separate corporate 

capacity as the insurer of deposits and as a bank regulator, and all other federal agencies of the 

United States of America, are not parties to this Agreement and are not bound in any manner to . 

its !erms and conditions. The FDIC~R enters into this Agreemen~ solely in its limited capacity as 

the appointed Receiver of Downey Savings & Loan Association. F.A., and for no other 

receivership now exis(ing, previously existing or hereafter appointed. 

3. NQ ADMISSION RE MERJTS OF CLAIMS: The Parties agree that nothing in 

this Agreement. and no performance under this Agreement, shall be construed as an admission 

by any Party of the validity or invalidity of the· Claim alleged in the Action against Smith; and, 

the Parties agree that this Agreement is entered into solely fOr the purpose of convenience and to 

compromise the disputed Claim the FDlC-R has alleged in the Action agains1 Smith. 

4. SETTLEI\-IENT TERMS: The Parties agree to the following settlement terms: 

4.1 Smith shall pay, by draft payable: on first pre~ntation, the sum of Seventy-

five Thousand No/100 OoHars {$75,000.00) to the FD!C-R within thirty (30) days of the full 

execution of this Agreement After said payrnent has been made and the d.raft has cleared Smith 

shall be dismissed from the Action with prejudice. 

4.2 No Administrative Grievances. In executing this Agreement, each of the 

Parties warrants that he or it will not initiate nor cause to he initiated any act ion or proceeding 
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pertaining to or concerning I he appraisal license of Smith and/or any of his agents or employees, 

which arises out of or relates, in whole or in part, to the claims, demands, causes of action$ 
choses in action or matters relating to or arising out of the Action and/or the Loan. 

5. MUTUAL GENERAL RELEASES: 

5. l ln consideration of the Settlement terms as set forth in Paragraph 4 above, 

and all other promises, covenants a.";(] consideration provided for herein, the Parties agree tba~ 

except as lO such rights or claims as may be created by this Agreement, they hereby covenant not 

to sue each ·other ever again on the Claims and the Parties acknowledge full and complete 

satisfaction of, and hereby release, remise. and forever discharge each other, including their 

respective insurers, officers, directors, affiliated companies, agents~ servants, representatives, 

spouse, heirs. Su(cessors or predecessors in interest, assignees. attorneys, employees and . 
contractors from any and all the Claims, demands. counts, obligations, agreements, damages, 

liabilities, losses, costs and expenses of any kind, in law or in equity, whether known or 

Wlkno\.\1), that either Party now holds, or has ever held against the other~ or may hold in the 

future, that arbe out of or are in any way connected with, the Claims alleged in the Action. 

5.2 The parties expressly waive all rights under section 1542 of the California 
Civil Code or analogous provisions of other state and/or federal laws. California Civil C()(}e 

section i 542 provides: 

A general release does not extend to claims which the creditor 
does not know or suspect to exist in his or her favor ·at the time 
of executing the release, which if known by him or her must 

. have materially affected his or her settlement with the debtor. 

5.3 The Parties agree that the possibility that such unknown claims exist was 

taken into acccunr in determining the consideration to be paid for the giving of this Agreement 

Accordingly, the FDIC-R expressly waives any and all possible future claims, either knoYvn or 

unknown, that would arise out of Smith's work as a panel appraiser for loans originated by or 

har.d!ed through Downey. 

SA. This Agreement shall be binding on the Parlies and on their respective 

officers, directors~ affili~ted companies, agents, servants, representatives, spouses, heirs, 

successors, predecessors in interest, assignees, insurers, attorneys, employees and contractors 

and shall inure to the benefit of the Parties, and each of them. 

6. ATTORNEYS' FEES: In the event any acticn is brought to enforce or interpret 

this Agreement, the prevailing party shall be entitled lo an award of reasonable attorneys' fees in 

addition to any other relief to which the prevailing party may be entitled. 
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7. REPRESENTATIONS A~D WARRANTIES: The Parti<:s represent, warrant, 

and agree as follows; 

7 .I The FDIC~R is the lawfully appointed Receiver for Downey and has 

succeeded lo and now holds each of the Claims that are the subject of the Action and this 

Agreement. The FDIC-R has the authority to enter into this compromise and settlement of the 

Claim against Smith as the Receiver of Downey. 

7.2 .Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. 

7.3 The Parties acknowledge that they have executed this Agreement without 

fraud, duress, or undue influence. The Parties affirm that they have read this Agreement and 

understand the contents hereof. 

7.4 No Party. nor any agent or attorney of a.11y Party, has .made any statemeni, 

representaLion, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement: and the Parties here each affirm that they have not relied 

upon any stalernent, represenlation or promise by any other Party, or of any agent or attorney for . 

another Party, in executing this Agreement, or in making the settlement provided for herein1 

except as is expressly represented or promised in this Agreement. 

7.5 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer, or grant, any Claim alleged in the Action. 

7.6 Each Patty agrees to execute any additional ~ocuments as reasonably 

convenieni, necessary or desirable to carry out the provisions of this Agreement including 

without limitation a Stipulation for Dismissal of Smith from the Action, with prejudice. 

8. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of California, and the rights and -obligations of the Parties hereto shall be 

construed and enforced in accordance with. and governed by, the laws of the State of California. 

8.2 This Agreemenl constitutes a single, integrated written contract expressing 

the entire agreement of the Parties. This Agreement may on!y be moditied in a writing signed by 

all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of ils 

terms and not strictly for or against a.-1y of the Parties to this Agreement. 

8J The provisions of lhis Agreement are contractual and not mere recitals. 

The Agreemem shall be con:.idered severable, such that if any provision or pa.'t of the Agreement 

is ever hel<l invalid under any law or ruling all other provisions or parts shaH remain in full force 

and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 
the date first executed by· any one of the Parties hereto if so executed in counterparts (the 
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"effective date"). Any sigr.ature obtained by fa<:simile or e-mail shall be as valid as an original 

signature. An authenticated copy of this Agreement can be used for any purpose for which the 

(b)(e) :=~~~:taz~~ 
ITH, an indiv' 

DATED: 81!_ I I,, 
,-l 

APPROVED AS TO FORM: 

HERSHOlHN & HENRY LLP 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, as Receiver for Downey 
Savings & Loan Assoc., F.A. 

................................................................................ ..... ...... . ... JI?.J(~) 
By: 

-~N~wme--:--~~0~~-v,-~~~~-~~~~~--------~ 

Title: -.AXM~.~.:\..,.......:;._ .... Ir'!~~. _ ... _""-'}+· __ ;__ __ 

I ..LL 

(b )(

6

) ---;;;~t..."'''J"tHrn'~...,e'~"'". l:'l':w""tt..,.c~o~x--=<-""""r"'~-....... 
CLAUDIA MOURAD 

(b )(6) 
·············································· 

Attorneys for Federal Deposit Insurance 
Corporation as Receiver for DoWTte)l 
Savings & Loan Association, F.A. 

:J=~:~<=~~D~ 
ROBERT W .LOFTON 
Attorneys for Spencer Wade Smith. 
a."'' individual 

.P~SofS 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

1. PART IES: The parties to this Settlement Agreement C' Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORATION as Receiver for Downey Savings & Loan 

Association, F.A. ( .. FDIC") on the one hand, and Defendant RAFAEL VEGA. an individual 

("Borrower"), on the other hand. The FDIC and Borrower are sometimes herein collectively 

referred to as the "Parties.,. 

2. RECITALS: This Agreement is made with reference to the following facts: 

2.1 Certain claims arose between the Parties concerning a residential loan that 

was made by Downey to Borrower in or about February 4, 2006 in the principal amount of 

$506~250.00 and secured by a deed of trust on real property located at I JEast .... (P.).(4.).(b) 

Palo Alto, CA 94303 (the "LoanH). The Loan defaulted resulting in a Loss to Downey which the (
6

) 

FDIC seeks to recover upon (the "Claims"). 

2.2 The Claims subsequently became the subject of a Complaint 

("Complaint") entitled FDIC v. ABSOLUTE INVESTMENT GROUP, INC, a California 

corporation dba PAUCIO MORTGAGE_· TARA HOl'vfE FINANCIAL SERVICES, INC., a 

California corporation, el al, Case No. CVI0-4927 JFW (RCx), filed by the FDIC in the United 

States District Court for the Central District of California, Westem Division (the "Action'). 

2.3 Borrower was served with the Summons and Complaint in the Action. 

2.4 The Parties have agreed to resolve the Claims being alleged by the FDIC 

against Borrower pursuant to the terms stated in this Agreement. Accordingly, Borrower has not 

responded to the Complaint. 

2.5 By this Agreement the Parties intend to settle and dispose of, fully and 

completely, any and alJ claims~ demands, causes of action, obligations, damages, and liabilities 

that arise out of or relate to the Action and the Claims alleged therein by the FDIC against 

Borrower. 

3. NO ADMISSION RE MERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no perfonnance under this Agreement~ shall be construed as an admission 

by either Party of the validity or inva1idity of the Claims alleged in lhe Action against Borrower; 

and, the Parties agree that this Agreement is entered into for the purpose of convenience and to 

compromise the disputed Claims alleged in the Action. 

4. SETTLEMENT TERMS: The Parties agree to the following settlement tenns: 

4.1 Borrower agrees to cooperate with the FDIC in its pursuit of its Claims jn 

the Action against the other named Defendants by: (a) cooperating with the FDIC's counsel in 

the drafting of Borrower•s declaration under penalty o f perjury that will describe the events 
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Borrower witnessed surrounding the Loan; and/or (b) Borrower giving a deposition in the 

Action; and/or (c) Borrower testifYing at the trial of the Action . ln the event Borrower is 

required to testify at deposition or the trial of the Action, he/she agrees to do so without requiring 

service of a subpoena for his/her appearance and all travel expenses relating to hisler appearance 

shall be paid for by the FDIC (e.g., air fare, hote1 and meals at the rates and per diem set by 

federal employee guidelines then in effect). 

4.2 Concurrent with the execution of this Agreement, the FDIC shall file a 

dismissal with prejudice of Borrower from the Action. 

5. MUTUAL RELEASE: 

5.1 In consideration of the Settlement tenns as set forth in Paragraph 4 above} 

and all other promises, covenants and consideration provided for herein, the Pruties agree that, 

except as to such rights or claims as may be created by this Agreement) they hereby covenant not 

to sue each other again on the Clahns and the Parties acknowledge full and complete satisfaction 

of: and hereby release, remise, and forever discharge each other, including their respective 

officers, directors, affiliated companies, agents, servants, representatives} spouse, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors of and 

from any and all Claims, demands, counts, obligations, agreements, damages, liabilities, losses, 

costs and expenses of any kind, in law or in equity, whether known or unknown, that either Party 
now holds, or has ever held against the other, ihat ari se out of or are in any way connected with; 

the Claims alleged in the Action. 

5.2. This Agreement shall be binding on the Parties and on their respective 

officers, directors, affiliated companies, agents, servants, representatives, spouse, heirs, 

successors or predecessors in interest, assignees, attorneys, employees and contractors and shall 

inure to the benefit of said Parties, and each of them. 

6. ATTORNEYS' FEES: In the event that any action is brought to enforce or 

interpret this Agreement, the prevailing party shall be entitled to an award of reasonable 

attorneys' fees in addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant, 

and agree as follows: 

7. 1 Each of the Parties has received or had the opportunity to seek theiT own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Agreement without fraud, duress1 or undue 

influence. The Parties affirm that they have read this Agreement and understand the contents 

hereof. 

7.2 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 
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upon in entering into this Agreement, and the Parties here each affirm that they have not relied 

upon any statement, representation or promise by any other Party. or of any agent or attorney for 

another Party, in executing this Agreement! or in making the settlement provided for herein. 

except as is expressly represented or promised in this Agreement. 

7.3 None of the Parties have heretofore assigned, transferred, or granted, or 

purported to assign, transfer. or grant. any of the Claims that are allege-d in the Action. 

7.4 Each Party agrees to execute any additional documents as reasonably 

convenient, necessary or desirable to carry out the provisions of this Agreement. 

8. MISCELLANEOUS: 

8.1 This Agreement shall be deemed to have been executed and delivered 

within the State of Califomia, and the rights and obligations of the Parties hereto shall be 

construed and enforced in accordance with, and governed by, the laws of the State of California. 

8.2 This Agreement constitutes a single, integrated written contract expressing 

the entire agreement ofthe Parties. This Agreement may only be modified in a writing signed by 

all the Parties. This Agreement shall be interpreted in accordance with the plain meaning of its 

terms and not strictly for or against any of the Parties to this Agreement. 

8.3 The provisions of this Agreement are contractual and not mere recitals. 

The Agreement shall be considered severable, such that if any provision or part of the Agreement 

is ever held invalid under any law or ruling, that provision or part of the Agreement shaH remain 

in force and effect to the extent allowed by Jaw, and all other provisions or parts shal1 remain in 

full force and effect. 

8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first executed by any one of the Parties hereto if so executed in counterparts (the 

"effective date''). An authenticated copy of this Agreement can be used for any purpose for 

which the original may be used . 

• 2010 J I 
Borrowtr Name: RAFAEL VEGA, an individual 

POSIT INSURANCE 
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SETTLEMENT AGREEMENT Ai~D MUTUAL RELEASE 

I. PARTIES: The parties to this Settlement Agreement ("Agreement") are Plaintiff 

FEDERAL DEPOSIT INSURANCE CORPORA TlON as Receiver for Downey Savings & Loan 

Association, F.A. ("FDIC") on the one hand, and Defendant DEBORAH GAXIOLA n!kfa 

HARVEY ("GAXIOLA"), on the otl1er band. The FDIC and GAXIOLA are sometimes herein 

collectively referred to as the "Parties." 

2. BE~IIAL§: This Agreement is made with referet)Ce to the following facts: 

2.1 Certain claims arose between the Parties concerning n residential loan that 

was made by Downey to Gaxiola in or about November, 2005 in the principal amount of 

$250.000 nnd secured by a deed of trust on real property located at I ~ ~~~(~);.(b) 
Avondale1 Arizona (the "Loan"). The Loan defaulted resulting in a loss to Downey which the 

.FDIC seeks to recover upon (the «Claims"). 

2.2 The Claims subsequently became the subje()t of a Complaint 

("Complaint") entitled FDIC v. Freestand Financial, et a./, Case No. SACVJO~OD43/ DOC 

(RNBx.), filed by the FDIC in the United States District Court fot the Central Dist.rict of 

California, Southern Division (the "Action'} 

2.3 Gaxiola was served with the Summons and Complaint in the Action. 

2.4 The Parties have agreed to resolve the Claims being alleged by the FDJC 

against Gaxiola pursuant to the terms stated in this Agreement Accordingly, Gaxiola has not 

responded to the Complaint. 

2.5 By this Agreement the Parties intend to settle and dispose of, fully and 

completely. any and all claims, demands, causes of action, obligations, damages, and liabiJities 

that arise out of or relate to the Action and the Claims alleged therein by the FDIC against 

Gaxiola. 

3. NO ADMISSION RE M.ERITS OF CLAIMS: The Parties agree that nothing in 

this Agreement, and no performance under this Agreement, shall be construed as an admission 

by either "Party of tJ1e validity or invalidity of the Claims alleged in the Action againsi Gaxiola; 

and, the Parties agree that this Agreement is entered into for the purpose of convenience and to 

compromise the disputed Clajms alleged in the Action, 

4. SETTLEMENT TERMS: The Parties agree to the following settlement terms: 

4.1 Gaxiola agrees to cooperate with the FDIC in its pursuit of its Claims in 

the Action against the other named Defendants by: (a) coopetating with the FDIC's counsel in 

the drafting of Gaxiola's declaration under penalty of perjury that will describe the events 

Gaxiola witnessed surrounding the Loan; and/or (b) Gaxiola giving a deposition in the Action; 
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and/or (c) Gaxiola testifying at the trial of the Action. In the event Gaxiola is required to testify 

at the trial of the Action, she agrees to do so without requiring service of a subpoena for her 

appearance and aH travel expenses relating to her appearance shall be paid for by the FDIC (e.g., 

air fare~ hotel and meals at the rates and per diem set by federal employee guidelines then !n 

effect). 
4.2 Concurrent with the execution of this Agreement, the FDIC shall file a 

dismissal with prejudice of Gaxiola lr01n the Action. 

5. MUTUAL RELEASE: 

5.1 In consideration of the Settlement terms as set forth in Paragmph 4 above, 

and all other promises, covenants and consideration provided for herein, the Parties agree that, 

except as to such rights or claims as may be created by this Agreement, they hereby covenant not 
to sue each other again on the Claims and the Parties acknowledge full and complete satisfaction 

oi: and hereby release, remise, and forever discharge each other~ including their respective 

officers, directors, affiliated companies, agents, servants, representatives, spouse. heirs, 

successors or predecessors in intere~i, assignees, attorneys. employees and contractors of and 

from any and all Claims, demands, counts, obligations, agreements, damages, liabilities, losses., 

costs and expenses of any kind, in law or in equity, whether known or unknown, that either Party 

now holds~ or has ever held against the other, that arise out of or are in any way connected with, 

the Claims alleged .in the Action. 

5.2. This Agreement shaii be binding on the Parties and on their respective 

officers> directors, affiliated companies, agents, servants, representatives. spouse, heirs, 

successors or predecessors in interest, assignees, attorneys. employees and contractors and shall 

inure to the benefit of said Parties, and each of them. 

6. ATTORNEYS' ll'EES: In the ev.ent that any action is brought to enfot·ce or 

interpret this Agreement, the prevajling party shall be entitled to an award of reasonable 

attorneys' fees in addition to any other relief to which the prevailing party may be entitled. 

7. REPRESENTATIONS AND WARRANTIES: The Parties represent, warrant, 

and agree as foJiows: 

7J Each of the Parties has received or had the opportunity to seek their own 

independent legal advice with respect to the advisability of executing this Agreement. The 

Parties acknowledge that they have executed this Ag1·eement without fraud, duress, or undue 

influence. The Parties affirm that they have read this Agreement and. understand the contents 

hereof. 

7.2 No Party, nor any agent or attorney of any Party, has made any statement, 

representation, or promise to any other Party regarding any facts which the Party has then relied 

upon in entering into this Agreement, and the Parties here each affirm that they have not relied 
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upon any statement_. repr~ntation OI promise by any other Party, or of l:n.Y agent or attorney fur. 

another Party, in executing this ~greeinen.t> or in making the settlern~'tl.t provided for herein, 

except as ls expr~ly represented or promised in this Agteement. 

1.3 None of the Parties have heretofore sssjgncd, trz:nsfurt~ or granted, or 

plllpor.ted to assign, transfer. or g~ any of the Claims that art: alleged it\ the Action. 
1.4 Each Party. agrees to execute aey additional d<~cuments as reasonably 

convenient, necc;s~ry or desirable to carry out the provisions of this .Agrr".ement. 

8, MI§CELLAN~OUS: . . . 

8.1 This Agreement shall be deemed to have h«n executed and delivered 
within the State of California, nJtd the rights and obligatio~ of the Partie~ hereto shall ~ 
construed and enforced in accordance whh. and govem.~dby, the laws of the State ofCaliforoia. 

8.2 This Agreement constitu.tes a shtgk, i~tegrAted written contract expressing 

th~ entire agreement of the Parties, This Agreement may only be modifhd in a writing signed by 

nil the Parties. This Agreement shalt be i:ntorprettd in accordanc~ with the plain meaning of its 

term3 and not strictly for or agrunst any of~e Partie$ to this Agteeme.nt. 

8.3 The. prQvisions of this Agteerncnt are coritmctud and .not mere recitals. 

The Agreement shall be·considered severable. such that if any provi$ion ct part of the Agreem-ent 
is ever held invalid under any law cr ruling. that provision or patt of the Agreement shall remain 

in force &nd effect to the ·extent allowed by Jaw, .and all other provisio~~ or parts shaH remain in 

full force and effect. 
8.4 This Agreement may be executed in counterparts and shall be effective on 

the date first execut~ by any one of the Parties hereto if so e~ect'_ted in cotlll~rparts (the 

"effective daten). An authenticated copy of this Agreement can be used for any pw:pose for 

(b)( 6) which the o:rjginal may be used. 

DATED:~ .1e 1 , 2010 
DE ORAH GAXIOI.A n/Yla HAR 

(b)(6) 
....................................................................... 

·· -· -·- ·· ·············--················· -m·······o· 

Jo/l;z .~ DATED~ 
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