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SETILEMENT AGREEMENT AND RELEASE 

This Settlement Agreement and Release ("Agreement") is made as of this _day of June, 

2012, by. between, and among the Federal Deposit Insurance Corporation as Receiver for 

AmTrust Bank, Cleveland. Ohio ("'FDIC-R")~ and Equity Title Agency,lnc. ("Equity Title,) 

(individually, the FDJC..R and Equity Title may be referred to herein as a ..Partyn and 

collectively as the ••Parties'} 

WHEREAS: 

Prior to December 4, 2009, AmTrust Bank, Cleveland, Ohio, previously known as Ohio 

Savings Bank ( ..Bank"), was a depository institution organized and existing under the laws ofthe 

United States. 

On December 4, 2009, the Office ofThrift Supervision closed the Bank and appointed 

the Federal Deposit Insurance Corporation as its receiver. Jn accordance with 12 U.S.C. § 

1821(d), the FDIC·R succeeded to all rights, titles, powers, and privileges ofthe Bank, including 

those with respect to the claims which are subject to this Agreement. 

On or about October 25, 2006, AmTrust funded two loans to borrower I.... ·········-·········.....___ ·······~n-m(b)(6) 

a total amount of$647,500 (collectively~ the .. Loans") in connection withj ·m·lpurchas~.~[~ HH(b)(6) 

(b)(6).. ~ide.n.tial.propertyJocated at4...._·······-··········-·········-·······_______.l Scottsdale, Arizona 85254 (hereinafter 

(b)(6) .. - thd rransaction"). Equity Tide served as the closing agent in connection with thel -l·H·{b)(6) 

Transaction. 

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to 

Equity Title's actions in performing closing services regarding theGransadion(bereinafter .(b).(6) 

any and all present and future claims by the FDIC-R against Equity Tide in connection with the 

(b)(6). Oransaction are referred to as the "Claims"} On or about February 10,2012. the FDIC filed 
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a lawsuit based upon the Claims in the United States District Court for the District of Arizona, 

entitled Federal Deposit lnsu.rcmce Ccrporation as Receiverfor AmTrust Ba11k ofCleveland. 

Ollio. vs. Equity Title Agency, Inc., Case No. 2:12--cv-00284-GMS (hereinafter the "Actionu). 

The Parties engaged in settlement negotiations as a result ofthe Claims and the Action. 

The Parties now deem it in their best interests to enter into this Agreement to avoid the 

uncertainty, trouble) and expense of litigation. 

NOW, THEREFORE. in consideration of the promises, undertakings, payments~ and 

releases stated herein, the sufficiency ofwhich consideration is hereby acknowledged, the 

undersigned Parties agree, each with the other, as follows: 

SECTION 1: Payment to FDIC-R. 

A. As an essential covenant and condition to this Agreement, on or before thirty (30) 

days foJtowing the date the FDIC-R returns a fully executed copy of this agreement to Equity 

TitJe, Equity Title shall pay the FDIC-R the total sum of Seventy Five Thousand Dollars 

($75,000) (the "First Payment"). In addition, also as an essential covenant and condition to this 

Agreement, on or before sixty (60) days following the date the FDIC-R returns a fully executed 

copy of this agreement to Equity Title, Equity Title shall pay the FDIC-R the total sum of 

Seventy Five Thousand Dollars ($75,000) (the ''Second Payment"). (The First Payment and the 

Second Payment are referred to collectively herein as the "Settlement Payment'}. The 

Settlement Payment shall be made by wire transfer made payable to ''Mortgage Recovery Law 

Group Client Trust Account," Account Number: I lRoutingNumber:l --H·L...........(b).{4) 

Reference: AmTrust/Equity Title Settlement. 
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B. Ifthe FDIC-R. does not receive the Settlement Payment in full on or before the date 

detennined by subparagraph A above (..Settlement Payment Due Date"), then the FDIC-R.. in its 

sole discretion, shall have the right to: 

1. extend the period ofrime for payment, including interest accruing from the 

Settlement Payment Due Date through the date of payment at a rate calculated in 

accordance with 26 U.S.C. § 6621(b)(3); or 

2. enforce this Agreement and. in such event. Equity agrees tojurisdiction in 

Federal District Court in California and to pay all ofthe FDIC·R's reasonable attorney's 

fees and costs expended in enforcing the terms of this Agreement; or 

3. declare this Ag~ment null and void, move to vacate any dismissal order, 

to which Equity Title agrees to consent, and institute an action on the FDIC-R' s claims, 

as to which Equity Title waives any and all objections and defenses and covenant and 

agree not to assert any objections and defenses; and/or 

4. seek any other reliefavailable to it in law or equity. 

Any extension oftime for delivery of the Settlement Payment shall not prejudice the FDrc..R·s 

right to take other action or seek any relief during or after such period ofextension~ including the 

right to bring an action to enforce the Agreement, or declare the Agreement null and void. 

C. Upon the FDIC's counsel's receipt of the entire Settlement Payment, the FDIC 

shall file a stipulation for dismissal ofthe Action with prejudice, and each Party shalt bear their 

own costs and fees. 

SECTION II: Releases. 

Each Party acknowledges that this Agreement applies to all claims for injuries, damages, 

or losses ofany type or nature (whether those injuries, damages, or losses are known or 

3 




Page 4 

unknown, foreseen or unforeseen, patent or latent) which that Party may have against another 

Party arising from the Claims. 

A. The FDJC-&'3 R~~~s~. 

Upon receipt of the Settlement Payment, plus any accrued interest, and except as 

provided in PARAGRAPH II.C., the FDIC·R. for itself and its successors and assigns, hereby 

releases and discharges Eqwty Title and its respective employees~ officers, directors, 

shareholders, representatives. heirs, executors, administrators. successors and assigns, from any 

and all claims, demands, contracts, obligations, damages, actions, and causes ofaction, direct or 

indirect, in law or in equity belonging to the FDIC-R, arising out ofor relating to the Claims. 

B. Equitl Title's Release. 

Effective simultaneously with the release in PARAGRAPH IlA. above, Equity Title, on 

behalfofitself, and its respective employe~ officers, directors, shareholders, representatives, 

heirs, executors, administrators, successors and assigris, hereby releases and discharges the 

FDIC-R. and its employees, officers, directors. representatives, successors and assigns, from any 

and all claims belonging to Equity Title, arising out of or relating to the Claims. 

C. Exceptions 12 Rd"se bx EDIC-K 

1. Notwithstanding any other provision ofthis Agreement, the FDIC-R does 

not release. and expressly preserves fuJly and to the same extent as if this Agreement had not 

been executed, any claims or causes ofaction: 

a. against Equity Title or any other person or entity for liability, if 

any, incurred as the maker, endorser or guarantor ofany promissory note or indebtedness 

payable or owed by them to FDIC-R the Bank, other financial institutions» or any other person 
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or entity, including without limitation any claims acquired by FDIC-R as successor in interest to 

the Bank or any person or entity other than Bank; 

b. against any person or entity not expressly released by the FDIC-R 

in this Agreement; or 

c. which are not expressly released in PARAGRAPH II.A. above. 

2. Notwithstanding any other provision ofthis Agreement, nothing herein 

limits, waives. releases, diminishes or compromises thejurisdiction and authority ofthe Federal 

Deposit Insurance Corporation in the exercise of its supervisory or regulatory authority to 

institute administrative enforcement or other proceedings seeking removal, prohibition, civil 

penalties, restitution or other relief it is authorized to seek pursuant to its supervisory or 

regulatory authority against any person, or which may arise by operation oflaw, rule, or 

regulation. 

3. Notwithstanding any other provision ofthis Agreement, this Agreement 

does not waive any claims brought on behalfofanother failed institution or any claims which 

could be brought by the United States through the Department ofJustice, the United States 

Attorney's Office for any federal judicial district, or any other governmental entity. In addition~ 

the FDIC·R specifically reserves the right to seek court ordered restitution pursuant to the 

. relevant provisions ofthe Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., if 

appropriate. 

D. Exceptions to Re)ease hx EQuitx Title. 

1. Notwithstanding any other provision of this Agreement, Equity Title does 

not release, and eKpressly preserves fully and to the same extent as ifthis Agreement had not 

been executed, any claims or causes of action: 

s 
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a. against FDIC-R or any other person or entity for liability, ifany, 

incurred as the maker, endorser or guarantor ofany promissory note or indebtedness payable or 

owed by them to Equity Title, or any other person or entity. including without limitation any 

claims acquired by Equity Title~ 

b. against any person or entity not expressly released by Equity Title 

in this Agreement; or 

c. which are not expressly released in PARAGRAPH ll.B. above. 

SECTION Ill: Insolvency. 

A. Insolyen<;y, 

Equity Tide warrants as to payments made by or on its or its behalf that at the time of 

such payment, it is not insolvent nor will the payment made by or on its behalfrender it insolvent 

within the meaning and/or for the purposes ofthe United States Bankruptcy Code. This warranty 

is made by Equity Title and not by its counsel. 

B. Preferences. 

In the event that the FDIC-R is required to return any portion ofthe Settlement Payment 

due to a final order by a ~urt that the transfer ofthe Settlement Payment or any portion thereof 

constituted a preference. voidable preference., fraudulent transfer or similar transactiont then. in 

its sole discretion, the FDIC·R may, without waiver ofany other rights it may have in law or 

equity, pursue any ofthe rights and remedies set forth in paragraph I(C) above, and/or otherwise 

permitted by law. 

SECTION IV: Termination. 

In the event the FDIC-R exercises its right to declare this Agreement null and void as 

provided herein, then, for the purposes ofany statute of limitations or other time-based defense 
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to any ofthe claims of the FDIC-R. the parties to this Agreement shall be deemed to have 

reverted to their respective status as of 5:00p.m. Eastern Time, June 1, 2012. 

SECTION V: Notices. 

Any notices required hereunder shall be sent by registered mail, first class, return receipt 

requested, and may also be sent by email, to the following: 

Ifto the FDIC-R: 

Michael Delbick 

Mortgage Recovery Law Group 

700 North Brand Boulevard. Suite 830 

Glendale, California 91203 

(818) 63()..7905 

(b)(6) ................
1=~----------' 

Ifto Equity Title: 

Ari Ramras 

Ramras Legal. PLC 

5090 N. 40th St, Suite 165 

Phoenix. Arizona 85018 

(602) 734-0179 

(b)(6) ..J...................... 

SECTION VI: other Matters. 

A. No Admission ofLiabilinr. 

The undersigned Parties each acknowledge and agree that the matters set forth in this 

Agreement constitute the settlen1ent and compromise of disputed claims and defenses, that this 

Agreement is not an admission or evidence ofliability or infirmity by any ofthem regarding any 

claim or defense, and that the Agreement shaH not be offered or received in evidence by or 

against any Party hereto, except to enforce its terms. 
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B. Execution in coummam. 

This Agreement may be executed in -counterparts by one or more of the Parties named 

herein and all such counterparts when so executed shall together constitute the final Agreement, 

as ifone document had been signed by all Panies hereto; and each such counterpart, upon 

execution and delivery, shall be deemed a complete original, binding the Party or Parties 

subscribed thereto upon the execution by all Parties to this Agreement. 

C. Bindjng Effect. 

All of the undersigned persons represent and warrant that they are a Party hereto or are 

authorized to sign this Agreement on behalfofthe respective Party1 and that they have the full 

power and authority to bind such Party to each and every provision of this Agreement. This 

Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors, administrators, representatives. attorneys, successors and assigns. 

D. Entire Agreement. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned Parties concerning the matters set forth herein and supersedes any prior 

agreements or understandings. No representations, warranties or inducements have been made to 

or relied on by any Party concerning this Agreement and its exhibits other than those contained 

therein. 

E. Amendments. 

This Agreement may not be amended or modified, nor may any of its provisions be 

waived, except in writing by the Party or Parties bound thereby. or by their respective authorized 

attomey(s) or other representative(s). 

F. Choice ofi..aw. 
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This Agreement shall be interpreted. construed and enforced according to applicable 

federal law, or in its absence, the internal laws ofthe State of Arizona, without regard to its 

conflicts oflaws. 

G. Advice of Counsel. 

Each Party hereby acknowledges that he or it has consulted with and obtained the advice 

ofcounsel prior to executing this Agreement, and that this Agreement has been explained to that 

Party by his or its counsel. 

H. J.itle and Captions. 

All section titles and captions contained in this Agreement are for convenience only and 

shall not affect the interpretation of this Agreement. 

I. Authorship/Construction. 

This Agreement sets forth terms and agreements jointly negotiated by the Parties. It is 

expressly agreed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

by each ofthem or their duty authorized representatives on the dates hereinafter subscribed. 

FDIC as Receiver for AmTM.Ist Equity Title Agen.:y, Inc.. 

By: 

Name: f& fr r'..: k. &!.. , /11c. 6- v/ r k Name: ___;-..::..;...,..&-I&Jic:....Jooi:......:_~..=....;..;::;;..L.:lt.tp 
Title: ~c? (.,/1'1 rei 

i 
Title: 

Date: 7/--;;/ irOI J, . Date: 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASES 

This Settlement Agreement and Mutual Releases ("Agreement") is made this ____ day 

of May, 2012 by, between and among the following undersigned Parties: the Plaintiff, Federal 

Deposit Insurance Corporatio~ in its capacity as receiver for AmTrust Bank ("FDIC-R"); and 

the Defendant Acorn FWlding Group, Inc. ("Acorn"); both of whom are parties in a case 

captioned FDIC, as Receiver for AmTrust Bank v. Pankaj Malik, el al., Case No: 09-cv-4805 

(E.D.N.Y.) ("The Litigation11
). 

WHEREAS, In November> 2009, Am.Trust Bank initiated The Litigation against its 

closing attorney Pankaj Malik, various mortgage bmkers, and other individuals and entities 

alleged to be involved in the origination ofmortgages using improper flip transactions and straw 

buyers) including claims against Acorn for breach of contract related to one such mortgage; 

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrift 

Supervision and, pursuant to 12 U.S.C. § 182l(c), the Federal Deposit Insurance Corporation 

was appointed receiver, In accordance with 12 U.S.C. § 182l(d), the FDIC-R succeeded to all 

rights~ titles~ powers, and privileges of the Ban.k, including those witb respect to its assets and all 

of the Bankts claims, demands, and causes of action, including those claims asserted in The 

Litigation; and 

WHEREAS, Acorn lw denied the allegations asserted against it for breach ofcontract; 

WHEREAS, Acorn has provided the FDIC-R with a sworn affidavit and other financial 

materials to demonstrate that it has limited means from which to pay a judgment; 
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WHEREAS, the FDIC-R has relied upon the accuracy of the information provided by 

Acorn regarding its financial condition as a material condition for entering this Settlement 

Agreement; and 

WHEREAS, without any admission of Liability by any of the undersigned Parties, the 

Parties deem it to be in their respective best interests to end their disputes arising out of and 

related to The Litigatio~ and avoid further costs and risks associated wiih The Litigation and 

enter into 1his Agreement. 

NOW, TIIEREFORE, in oon.sideration of the promises, undertakings and releases stated 

herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties 

agree, each with each other, as follows; 

Section 1. Payment to the FDIC-R. 

A. As an essential covenant and condition to this Agreement, Acorn has agreed to 

pay the FDIC-R the sum ofSeventeen Thousand Dollars ($17 ,000.00) (the "Settlement Funds'). 

B. Within 30 days of the execution ofthe Agreement, Acorn shall deliver the first 

Five Thousand Dollars ($5,000.00) ofthe Settlement Funds to the FDIC-R by direct wire transfer 

into an account designated by FDIC-R or by certified or cashier's check drawn upon a depository 

institution acceptable to FDIC-R. 

C. No later than December 31, 2012, Acorn shall deliver the remaining Twelve 

Thousand Dollars ($12,000.00) of the Settlement Funds to the FDIC~R by direct wire transfer 

into an account designated by FDIC·R or by certified or cashier;s check drawn upon a depository 

institution acceptable to FDlC-R 
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Section 2. Confession Qf Judgment. 

A. As an additional essential covenant and condit1on to this Agreement, Acorn has 

agreed to execute and deliver to the FDJC-R au Affidavit of Confession ofJudgment, confessing 

judgment in the FDIC-R's favor for the sum ofOne Hundred Thousand Dollars ($100,000), 

In the event that Acorn fails to make either payment listed in Section 1 above by
B. 

the applicable deadline, Acorn shall be in default ofthis Agreement and the FDIC-R shall have 

the right to obtain a Confession ofJudgment against Acom in order to recover the amount of 

One Htmdred Thousand Dollars, less any Settlement Funds already paid to the FDIC-R. 

C. If the Settlement Funds, or any portion thereof, are not received by the FDIC-R 

within the deadlines stated in Section l ofthe Agreement~ interest upon any unpaid portion of the 

Settlement Funds w:il1 accrue at a rate of 6% per annum commencing on the 31st day after the 

fimds were due. 

D. Without waiving any other rights that the FDIC-R may have, in the event that the 

Settlement Funds, including all accrued interest as may be applicable, are not received by the 

dates specifi~d in Section 1ofthis Agreement, then the FDIC~R shall have the right, in its sole 

discretion~ to enforce this Agreement, and Acorn shall be responsible for the sum ofOne 

Hundred Thousand Dollars ($1 00,000), and all fees, including attorney fees, incurred by the 

FDIC-R in enforcing the Agreement. The Parties further acknowledge and consent to the 

jurisdiction ofMagistrate Judge Azrack for enforcement ofthis Agreement in connection with 

her continuing rote overseeing settlement negotiations related to The Litigation. 
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Section 3. Acorn's Agr~ement to Cooperate. 

Acorn further agrees to cooperate fully with the FDIC-R in the ongoing Litigation and 

any future litigation or other proceedings related to the persons, entities~ and events involved in 

the Litigation, including, if necessary, testifying regarding the persons, entities, and events 

involved in the Litigation. 

Section 4. Stipulations and Dismissals. 

Upon execution ofthis Agreement by each of the undersigned Parties, the FDIC-R shall 

dismiss with prejudice all of its claims in the Litigation against Acorn, and those claims related 

to the loans identified in the release at Section 5A below. A stipulation of dismissal with 

prejudice as to these claims shall be prepared by the FDIC~R and executed by Acorn within 30 

days after receipt ofthis settlement agreement by the FDIC-R from Acorn. 

Sel-1ion 5. Mutual Releases. 

A. Release ofAcorn by the FDIC~R. 

Effective upon receipt of the sworn statement specified in Section 1 above. the FDIC-R 

hereby releases and discharges Acorn, its insurers, representatives, successors, assigns and 

attorneys, from any and all claims, demands, obligations, damages~ actions, causes of action, 

direct or indirect, in law or in equity, belonging to the FDIC-R that arise from or relate to The 

Litigation, that arise from or relate to the loan for borrower._!------···-·········-········-·······-·········..::Jb,...forthe {91.(4.), (b)
(6) 

.. ....· ..9!..f~}(4.), (b)~~~ (
4
)~)-propertrlocatedat···L-1----...JjRosedale, NY (the ._I_ ...... .-JJhoa.n~'-),or....that ...arise..Jr.Qm 


l loan I ......... l for.. the...prope.rtY... l9.~~~Q)J.4.), (b)

(b)(4) ,l~L--retme-te-the-klan-.for berrowerf·

~ 
........._............_--JILoan").
f~~ (~} 1=t8L- F --- -·--fFarRoekaway·;·N¥-{thef.__ 

~ 
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B. Release of the FDIC-R by Acorn. 

Effective simultaneously with the release in Section SA above, Acorn, on its own behalf, 

and on behalf of its insurers, reptesentatives1 successors, assigns, and attorneys hereby releases 

and discharges the FDIC-R from any and all claims, demand~ obligations, damages, actions, 

causes of action, direct or indirect, in law or in equity, that arise from or relate ro the Litigation, 

the Royal Loan or the Smulowitz Loan. 

C. ;&:x:Qress Reservation ofRel~es By The FDIC-R 

1. NotwithstM.ding any other provision, by this Agreement~ the FDIC-R does not 

release and expressly preserves fully and to the same extent as if the Agreement had not been 

executed, any righ~ claims or causes ofaction: 

i. Against any other party in U1e Litigation not expressly reJeased by this 

Agreement; and 

iL Which are not expressly released in Section SA, above. 

2. Notwithstanding any other provision of this Agreement, nothing herein limits, 

waives, releases, diminishes or compromises the jurisdiction and auU10rity ofthe Federal Deposit 

Insurance Corporation in the exercise of its supervisory or regulatory authority to institute 

administrative enforcement or other proceedings seeking removal, prohibition, civil penalties, 

restitution or other relief it is authorized to seek pursuant to its supervisory or regulatory 

authority against any person, or which may arise by operation of law, rule, or regulation. 

3. Notwithstanding any other provision ofthis Agreement, this Agreement does not 

waive any claims which could be bro.ught by the United States through the Department ofJustice 

or the United States Attorney's Office for any federaJ judicial district. In addition, the FDIC-R 
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specifically reserves the right to seek court ordered restitution pursuant to the relevant provisions 

of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., ifappropriate. 


Section 6. Representitions and Acknowledgments 


A. No Admission ofLiability. The undersigned Parties each acknowledge and agree 

that the matters set forth in this Agreement constitute a settlement and compromise of disputed 

claims and that this Agreement is not an admission or evidence of any liability of any of them 

regarding any claim. 

B. ExecutiQn in Countemaz:ts. This Agreement may be executed in counterparts by 

one or more of the Parties named herein and all such counterparts when so executed shall 

together constitute the final Agreement~ as if one document had been signed by all Parties hereto; 

and each such counterpart, upon execution and delivery, shaJl be deemed a complete original, 

binding the Party or Parties subscribed thereto upon the execution by all Parties to this 

Agreement. 

C. Binding Effect. Each of the undersigned persons represents and warrants that 

they are a Party hereto or are authorized to sign this. Agreement on behalf of a Party, and that 

they have the full power and authority to bind such Party to each and every provisi{)n of this 

Agreement. Thls Agreement shall be binding upon and inure to the benefit of the undersigned 

Parties and their respective heirs, executorst administrators, representatives, successors, assigns 

and attorneys. 

D. S~ecific Representations~ Warranties and Disclaimer. Acorn acknowledges that 

in determining to settle the claims released herein, the FDIC~R reasonably and justifiably relied 

upon the accuracy of financial information provided by Acorn. If Acorn misrepresent-ed the 

nature or amount of; any interest, legal, equitable, or beneficial, in any asset, Acorn agrees to 
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cooperate fully with the FDIC~R to transfer its interest in the asset to the FDIC-R and to sign any 

and all documents necessary to transfer its interest in the asset to the FDIC~R. Moreover, if 

Acorn has intentionally failed to disclose or materially misstated any interest, legal, equitable, or 

beneficial, in any asset, the FDIC-R in its sole discretion~ may exercise one or more or aU of the 

following remedies: (a) the FDIC-R may declare the release granted to Acorn as null and void; 

(b) the FDIC-R may sue Acorn for damages, an injunction, and specific performance for the 

breach of this Agreement; and (c) the FDIC-R may seek to vacate any dismissal order and 

reinstate the FDIC-R's claims against Acorn. Acorn agrees 'that if it has intentionally failed to 

disclose. or materially misrepresented the nature or amount of, any interest~ legal, equitable, or 

beneficial, in any asset, Acorn consents to the reinsbltcment ofFDIC-R's claims and waives any 

statute of limitations defense that would bar any ofthe FDIC-R's claims against it. 

E. Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law, or in its absence~ the laws of the State ofNew York. 

F. Entire Agreement and Amendment~. This Agreement along with the Affidavit of 

Confession ofJudgment described in Section 2 constitute the entire agreement and understanding 

between and among the undersigned Parties concerning the matters set forth herein. This 

Agreement may not be amended or modified except by another written instrument signed by the 

parties to be bound thereby, or by their respective authorized attorneys or other representatives. 

G. Advice of Counsel. Each Party hereby acknowledges tbat it has consulted with 

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement 

has been explained to that Party by l1is or her counsel. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be exe-cuted 

by each of them or their du]y authorized representative on the dates hereinafter subscribed. 
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Federal Deposit lnsurance Corporation, as 
Receiver for AntTrust Banty' ~ 

(b)(6) 

Acorn Funding Group, Inc. 

b)(5) 
···················· 

11664003 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF QUEENS 


------------~----------------------~~----~------~X 
FEDERAL DEPOSIT INSURANCE CORPORATION Index No. 

AS RECEIVER FOR AMfRUST BANK, 

Plaintiff, 

- against-

ACORN FUNDING GROUP, INC. AFFIDAVIT OF 
CONFESSION 

Defendant OF JUDGMENT 

STATE OF NEWYORK )

)ss.: 


COUNTY OF QUEENS ) 


I. William Korman, being duly sworn~ state: 

1. I am the [president/CEO/Controlling Member] and the owner of_% ofthe 

outstanding shares ofstock of Acorn Funding Group, Inc. ("Acorn"). 

(b)(6)- - - - -2..-. - 1-reside-atF -- - --- ·...··············- ..·············-·· 

3. As [the president, CEO, and sole shareholder ofAcorn], l have authority to enter 

into agreements on behalfof Acorn. 

4. Acorn is a defendant named in the case ofFederal Deposit Insurance Corporation 

as Receiver for AmTrust Bank v. Pankaj Malik, et aL 1 in the United States District Court for the 

Eastern District ofNew York, case number 09-cv-4805 (the "Malik Litigation"). 

5. Acorn entered imo Settlement Agreement and Mutual Release dated May~ 

2012 with the Federal Deposit Insurance Cotporation as Receiver for AmTrust Bank (the 11FOIC~ 
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R''), the plaintiff in the Malik Litigation, to resolve all pending claims betv.reen me and the 

FDIC-R in the Malik Litigation. 

6. Pursuant to the Settlement Agreement and Mutual Release, Acorn is obligated to 

make payments to the FDIC-Rtotaling $17,000.00, as follows: $5,000.00 no later than June_, 

2012, and $12,000.00 no later than December 31,2012. In the event that Acorn should default 

on any payment as such payment becomes due, Acorn shaH be responsible to the FDIC-R for the 

amount ofOne Hundred Thousand Dollars ($100,000) less any payments already made. 

7. I hereby confessjudgment on behalfof Acorn pursuant to CPLR 3218 in favor of 

the FDIC~R in the amount of One Hundred Thousand Dollars ($1 00,000) less any amount 

already paid to the FDIC-R as set forth in Paragraph 5 and authorize the FDIC~R ro enter 

judgment for that amount against me in the event that I should default on any payment under the 

terms outlined in Paragraph 5. 

8. No part of this obligation has been paid, although payment has been demanded. 

9. This confession ofjudgment 1s for an obligation due or to become due to the 

FDIC-R arising from and out ofthe Settlement Agreement and Mutual Release. 

Acorn Funding Group, Inc. 


By: 


Its: 


Date: 

Sworn to before me this 


day ofMay, 2012 


Notary Public 

11612616 

http:12,000.00
http:5,000.00
http:17,000.00


Page 1 

SETTLEMENT AGREEMENT AND MUTUAL RELEASES 

This Settlement Agreement and Mutual Releases ("Agreement") are made this __ 

day of ----- 2012 by, between and among the following undersigned Parties! the 

Plaintiff, Federal Deposit Insurance Corporation, in its capacity as receiver for AmTrust Bank 

("FDIC-R'} and the Defendant NMR Advantage Abstract, Ltd. ("NMR''), parties in a case 

captioned FDIC as Receiver for AmTrust Bank v. Malik. et al, Case No: 1:09-CV-04805 

(E.D.N.Y.) (''The Litigation"). 

REC!T AL§ 

WHEREAS, Jn November, 2009~ AmTrust Bank ("AmTrust'') initiated The Litigation 

against its closing attorney Pankaj :Malik, and Malik & Associates, P.C. (the Malik Defendants") 

several of its mortgage brokers, and other individuals and entities alleged to be involved in the 

origination of mortgages using improper flip transactions and straw buyers, including claims 

against NMR related to the issuance of title im'UfaJlce and title commitments for such mortgages 

and the failure to file mortgages and deeds; 

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrift 

Supervision and, pursuant to 12 U.S.C. § 1821(c), the Federal Deposit Insurance Corporation 

was appointed receiver. In accordance with 12 U.S.C. § 1821{d), the FDIC-R succeeded to all 

rights, titles, powers, and privileges of the B~ including those with respect to its assets and all 

of the Bank's claims, demands, and causes of action, including those claims asserted in The 

Litigation; 

'WHEREAS, NMR has denied the allegations asserted against it for breach of contract, 

breach offiduciary duty, and negligence; and 
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WHEREAS~ without any admission of liability by any of the undersigned Parties, the 

Parties deem it to be in their respective best interests to end their disputes arising out of and 

related to Tile Litigation, and avoid further costs and risks associated with The Litigation and 

enter into this Agreement. 

NOW, TIIEREFORE, in consideration of the promises, undertakings and releases stated 

herein, the sufficiency of which consideration is hereby acknowledged, the mdersigned Parties 

agree, each with each other, as follows: 

Section 1: 	Payment to the FDIC-R. 

A. As an essential covenant and condition to this Agreement, Chartis Insurance, Inc. 

as insurer for NMR agrees to pay the FDIC»R the sum ofTwo-Hundred Fifty Thousand Dollars 

($250,000,00) (the "Settlement Funds") to be paid within 60 days of the date of this Agreement 

on behalf of NMR. The Settlement Funds shall be made payable to FDIC as Receiver for 

(b)(4) 	 Am.IrnstB~accountnumberJL...········___.....Iand sent to counsel for FDIC-R at P.O. Box 

971774, Dallas, Texas 75397~1774; or, for overnight delivery to: JPMorgan Chase (TX1...0006), 

Attn: FDIC Receivership Lock Box #971774, 14800 Frye Road, 2nd Floor, Fort Wort~ Texas 

76155. The Parties further agree that the Settlement Funds shall be allocated to the losses 

oan for the propetty located at)._ __..................._,! (1:>)(~)
(b)(6) 	 sustained by the FDIG·=Rfor the 1 .................... ........._ _ 


(b)(6) 

B. Without waiving any other rights that FDIC-R may have. in the event that the 

Settlement Funds, including all accrued interest as may be applicable, are not paid to the FDIC-R 

by NMR in the respective amounts described above, and within 60 days ofthe execution of this 

Agreemen~ then the FDIC-R shall have the right to enfurce this Agreement before Magistrate 
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Judge Azrack in connection with her continuing role in the settlement of this matter in 

connection with The Litigation. 

Section 2: Agreement to Cooperate. 

A. As an essential covenant and condition to this Agreement, ~TMR agrees to make 

available a corporate representative, knowledgeable about theGLoanandtoprovide a {1:>)(1:)) 

sworn statement to the FDJC..R regarding the persons, entities, and events involved in that 

transaction and The Litigation. 

B. NMR further agrees to cooperate fully with the FDIC-R in the ongoing Litigation 

and any future litigation related to the persons, entities, and events involved in The Litigation, 

jncluding, if necessary, testifying regarding the persons, entities, and events involved in The 

Litigation. 

C. FDIC_R agrees not to cooperate with or assist the Malik Defendants in any 

manner to pursue indemnification or other claims pending or asserted in the Litigation against 

NMR, its agentst principals, or employees.. 

Section 3: Stipulations and Dismissals. 

Upon execution ofthis Agreement by each of the undersigned Parties and upon receipt of 

the Settlement Funds by the FDIC-R in the amount specified in Section 1 above from NMR the 

FDIC-R shall dismiss with prejudice all of its claims in the Litigation against NMR.. A 

stipulation of dismissal with prejudice as to these cJaims shall be prepared by the .FDIC-R and 

executed by NMR within 30 days after receipt of the Settlement Funds by the FDIC-R from 

NMR. 

Section 4: Mutual Releases. 
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A. Release ofNMR by the FDIC-R. 


Effective upon payment of the Settlement Funds in the amount specified in Section 1 


above., the FDIC-R hereby releases and discharges NMR, its agents~ employees, insurers: 

representatives, successo~ assigns and attorneys, and Chartis Insurance Inc., from any and all 

claim.~, demands, obligations, damages, actions, causes of action, direct or indirect, in law or in 

equity, belonging to the FDIC-R that: (i) were asserted in The Litigation; or (ii) arise out ofany 

loan for whiCh the Malik Defendants served as a closing attomey for AmTrust Bank. 

B. Release ofthe FDIC-R byN.MR. 

Effective simultaneously with the release in Section 3A above, NMR on its own behalf: 

and on behalf of its insurers~ representatives~ successors, assigns and attorneys hereby releases 

and discharges the FDIC-R from any and all claims, demands, obligations, damages, actions, 

causes of action, direct or indirect, in law or in equity, that .arise from or relate to the Litigation, 

including but not limited to any rights of subrogation. 

C. Express Reservation ofReleases By The FDIC-R. 

1. Notwithstanding any other provision, by this Agreement, the FDIC-R does not 

release and expressly preserves fully and to the same extent as if the Agreement had not been 

executed, any rights, claims or causes ofaction: 

i. Against any other party in the Litigation not expressly released by this 

Agreement; and 

ii. Which are not expressly released in Section 4A, above. 

SectionS: Re,prcsentations and Ac)mowledgments 

A. No Admission ofLiabilit):. The undersigned Parties each acknowledge and agree 
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that the matters set forth in this Agreement constitute a settlement and compromise of disputed 

claims not previously defined and that thls Agreement is oot an admission or evidence of any 

liability of any ofthem regarding any c1aim. 

B. .E3ecution in Counterparts. This Agreement may be executed in counterparts by 

one or more of the Parties named herein and all such counterparts when so executed shall 

together oonstitute the final Agreement, as ifone document had been signed by all Parties hereto; 

and each such counterpart, upon execution and delivery, shall be deemed a complete original, 

binding the Party or Parties subscribed thereto upon the execution by aU Parties to this 

Agreement. 

C. Binding Effect. Each of tru: undersigned person represents and warrants that they 

are a Party hereto or are authorized to sign this Agreement on behalf of a Partyt and that they 

have the full power and authority to bind such Party to each and every provision of this 

Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned 

Parties and their respective heil-s, executors, administrators, representatives, succ-essors~ assigns, 

insurers, and attorneys. 

D. Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law, or in its absence, the laws ofthe State ofNew York. 

E. Entire Agreement and Amendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersigued Parties concerning the matters 

set forth herein. This Agreement may not be amended or modified except by another written 

instrument signed by the parties to be bound thereby, or by their respective authorized attorneys 

or other representatives. 
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F. Advice of CoWisel. Each Party hereby acknowledges that it has consulted with 

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement 

has been explained to that Party by his or her counseL 

IN WITNESS W'HEREOF, the Parties hereto have caused this Agreement to be executed 

by each ofthem or their duly authorized representative on the dates hereinafter subscribed. 

Federal Deposit Insurance Corporation, as 
Receiyer for AmTrust Bank 

~••mo 0···········L_ ______.l 

(~)(6) 

Date___c_[,....t_r+--/-''L_____ By 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASES 
. ~ .or 'f'J... 

This Settlement Agreement and Mutual Releases (''Agreement") ts made this I> day
.I.\ 

of May, 2012 by, between and among the follo\\ting undersigned Parties: the Plaintiff, Federal 

Deposit Insurance Corporation, in its capacity as receiver for AmTrust Bank C'FDIC-R''); and 

the Defendant SI Mortgage Company ("SI Mortgage"); both of whom are parties in a case 

captioned FDIC. as Receiver for AmTrust Bank v. Pankaj Malik, et al., Case No: 09-cv-4805 

(E.D.N.Y.) ("The Litigation"). 

WHEREAS. fn November~ 2009~ AmTrust Bank initiated The Litigation against its 

closing attorney Pankaj Malik, various mortgage brokers, and other individuals and entities 

alleged to be involved in the origination of mortgages using improper flip transactions and straw 

buyers, including claims against SI Mortgage for breach of contract related to one such 

mortgage; 

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrift 

Supervision and, pursuant to 12 U.S.C. § 1821(c)~ the Federal Deposit Insurance Corporation 

was appointed receiver. In accordance \\lith 12 U.S.C. § 182l(d), the FDIC~R succeeded to all 

rights, titles, powers, and privileges of the Bank, including those v.'ith respect to its assets and all 

of the Bank's claims, demands, and causes of action, including those claims asserted in The 

Litigation; and 

WHEREAS, SI Mortgage has denied the allegations asserted against it for breach of 

contract; 
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VlHEREAS, SI Mortgage has provided the FDIC-R with a sw1:>in affidavit and other 

financial materials to demonstrate that it has limited means from which to pay a judgment; 

VlHEREAS, the FDIC·R has relied upon the accuracy of the information provided by SI 

Mortgage regarding its financial condition as a material condition for entering this Settlement 

Agreement; and 

WHERF.AS, ""ithout any admission of liability by any of the undersigned Parties, the 

Parties deem it to be in their respective best interests to end their disputes arising out of and 

related to The Litigation, and avoid further costs and risks associated with The Litigation and 

enter into this Agreement. 

NOW, THEREFORE, in consideration of the promises, undertakings and releases stated 

herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties 

agree, each \\ith each other, as follows: 

Section L Payment to the FDIC-R. 

A. As an essential covenant and condition to this Agreement, SI Mortgage has 

agreed to pay the FDIC-R the sum ofTwo Hundred Thousand Dollars ($200~000.00) (the 

"Settlement Funds"). 

B. Following the execution of'the Agreement, SI Mortgage shall deliver the payment 

of the Settlement Funds to the FDIC-R by direct wire transfer into an account de..'iiguated by 

FDIC-R oc by certified or cashier's check drawn upon a depository institution acceptable to 

FDIC-R ac-cording to the schedule in Section L C., infra, below. 

C. Beginning on October 1, 2012, on the ftrst day of each quarter thereafter (January 

1, Aprill, July 1 and October l), Sl Mortgage shall make installment payments ofTwelve 
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Thousand Five Hundred Dollars ($12,500.00) ofthe Settlement Funds to the FDIC·R by direct 

wire transfer into an account designated by FDIC-R or by certified or cashjer's check drawn 

upon a depository institution acceptable to FDIC-R. provided, however, that as long as a 

pa:vment ofat least $5,000 is made during a quarter, and further provided that as long as at the 

end ofeach successive one..year period ending on October 1, S.L Mortgage has made payments 

of at least $50,000 per year for four successive years, SJ. Mortgage shall not be in default ofits 

payment obligations pursuant to this Agreement. SI Mortgage shall make payments ofnot less 

than $50,000 annually, paid over four years, uritil the entire Settlement Funds have been paid. 

Section 2. Confession ofJudgment. 

A. As an additional essential covenant and condition to 1his Agreement, SI Mortgage 

has agreed to execute and deliver to the FDJC-R an Affidavit of Confession ofJudgment, in the 

fonn of the Cognovit Note attached, confessingjudgment in theFDIC-R's favor for t11e sum of 

Five Hundred Ten Thousand Dollars ($51 0,000.00). 

B. In the event that SI Mortgage fails to make any ofthe payments described in 

Section 1 above by the applicable deadlines, SI Mortgage shall be in default oftllis Agreement 

and the FDIC-R shall have the right to obtain a Confession ofJudgment against Sl Mortgage in 

order to recover the amount ofFive Hundred Ten Thousand Doliars, less any Settlement Funds 

already paid to the FDIC-R. 

C. lf1he Settlement Funds, or any portion thereof, are not received by the FDIC-R 

within the deadlines stated in Section 1 of the Agreement, interest upon any unpaid portion ofthe 

Settlement Funds will accrue at a rate of 6% per annum commencing on the 31st day after the 

funds were due. 
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D. Without waiving any other rights that the FDIC-R may have, in the event that the 

Settlement Funds, including all accrued interest as may be applicable, are not received by the 

dates specified in Section 1 of this Agreement, then the FDIC-R shall have the right, in its sole 

discretion, to enforce this Agreement, and SI Mortgage shall be responsible for the sllm ofFive 

Hundred Ten Thousand Dollars ($510,000), and all fees, inclucHng attorney fees~ incurred by the 

FDIC-R in enforcing the Agreement. The Parties further acknowledge and consent to the 

jurisdiction ofMagistrate Judge Azrack for enforcement ofthis Agreement in connection with 

her continuing role overseeing settlement negotiations related to The Litigation. 

Section 3. Stipulations and Dismissals. 

Upon execution of this Agreement by each of the undersigned Parties, the FDJC..R shall · 

dismiss with prejudice an ofits claims in the Litigation against SI Mortgage. The FDIC~R shall 

prepare and execute a stipulation of dismissal with prejudice as to these claims withjn 30 days 

after receipt of the initial payment of the Settlement Funds by Sl Mortgage. 

Section 4. Mutual Releases. 

A. Rel~ase ofSI Mortgage by the FDIC-R. 

Effective upon receipt of the initial payUlent of Settlement Funds specified in Section 1 

above, the FDIC-R hereby releases and discharges SI Mortgage, its insurers, representatives, 

successors, assigns and attorneys, from any and all claims, demands, obligations, damages, 

actions, causes of action, direct or indirect, in law or in equity. belonging to the FDIC~R that 

arise from or relate to The l.itigation. 
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B. Release of1he FDIC-R by SI Mortgage. 

Effective simultaneously with the release in Section SA above, SI Mortgage, on its own 

behalf, and on behalf of its insurers. representatives, successors, assigns, and attorneys hereby 

releases and discharges the FDIC-R from any and all claims~ demands, obligations, damages) 

actions, causes of action, direct or indirect, .in law or .in equity, that arise from or relate to the 

Litigation. 

C. Express Reservation ofReleases By The FDIC-R. 

1. Notwithstanding any other provision: by this Agreement, 1he FDJC-R does not 

release and expressly preserves fully and to the .same extent as if the Agreement had. not been 

executed, any rights, claims or causes of action: 

i. Against any other party in the Litigation not expressly released by this 

Agreement; and 

n. Which are not expressly released in Section 5A, above. 

2. Notwithstanding any other provision of this Agreement, nothing herein limits, 

waives, releases, diminishes or compromises the jurisdiction and authority of the Federal Deposit 

Insurance Corporation in the exercise ofits supervisory or regulatory authority to institute 

administrative enforcement or other proceedings seeking removal. prohibition, civil penaitie.s, 

restitutiDn or other relief it is authorized to seek pursuant to its supervisory or regulatory 

authority against any perso~ or which may arise by operation oflaw~ rule, or regulation. 

3. Notwithstanding any other provision of thls Agreement, this Agreement does not 

waive any claims which could be brought by the United States through the Department of Justice 

or the United States Attorney's Office for any federal judicial district In addition, t.~e FDIC-R 
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specifically reserves the right to seek court ordered restitution pursuant to the relevant provisions 

ofthe Victim and Witness Protection Act. 18 U.S.C. § 3663, et. seq., ifappropriate. 

SectionS. Representations and Acknowledgments 

A. No Admission of Liability. The tmde.rsig.ned Parties each acknowledge and agree 

that the matters set forth in this Agreement constitute a settlement and compromise of disputed 

claims and that this Agreement is not an admission or evidence of any liability of any of them 

regarding any claim. 

B. Execution in Counterparts. This Agreement may be executed in counterparts by 

one or more of the Parties named herein and all such counterparts when so executed shall 

together constirute the final Agreement, as if one document had been signed by aU Parties hereto; 

and each such counterpart~ upon execution and delivery, shall be deemed a complete original} 

binding the Party or Parties subscribed thereto upon the execution by all Parties to this 

Agreement. 

C. Binding Effect. Each of the Wtdetsigned persons represents and warrants that 

they are a Party hereto or are authorized to sign this Agreement on behalf of a Party~ and that 

they have the full power and authority to bind such Party to each and every provision of this 

Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned 

Parties and their respective heirs, executors, administrators, representatives, successors, assigns 

and attorneys. 

D. Specific Representatio11~, Wmanties and Disclaimer. SI Mortgage 

acknowledges that in determining to settle the claims released herein, the FDIC-R reasonably 

and justifiably relied upon the accuracy offinancial information provided by SI Mortgage. If Sl 

Mortgage failed to disclose) or misrepresented the nature or amoWlt of. any interest, legal, 
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equitable~ or beneficial, in any asset. Sl Mortgage agrees to cooperate fully with the FDIC-R to 

transfer its interest in the asset to the FDIC-R and to sign any and all documents necessary to 

transfer its interest in the asset to the FDIC~R. Moroover~ ifSI Mortgage has inientionally failed 

to disclose or materially misstated any interest, legal, equitable, or beneficial, in any asset, the 

FDIC-R in its sole discretion, may exercise one or more or all of the following remedies: (a) the 

FDIC~R may declare the release granted to Sl Mortgage as null and void; (b) the FDIC-R may 

sue SI Mortgage for damages, an injunction, and specific performance for the breach of this 

Agreement; and (c) the FDIC-R may seek to vacate any dismissal order and reinstate the FDIC

R's claims against SI Mortgage. SI Mortgage agrees that ifit has intentionally failed to disclose, 

or materially misrepresented the nature or amount of, any interest, legal, equitable: or beneficial, 

in any asset, SI Mortgage consents to the reinstatement of FDIC~R's claims and waives any 

statute oflimitations defense that would bar any of the FDIC-Ks claims against it. 

E. Choice of Law. nus Agreement shall be interpreted, construed and enforced 

according to applicable federal law, or in its absence, the laws ofthe State ofNew York. 

F. Entire Agreement and Amendments. This Agreement along with the Affidavit of 

Confession ofJudgment described in Section 2 constitute the entire agreement and understanding 

between and among the undersigned Parties concerning the matters set forth herein. This 

Agreement may no-t be amended or modified except by another written instrument signed by the 

parties to be boWld thereby, or by their respective authorized attorneys or other representatives. 

G. Advice of Counsel. Each Party hereby acknowledges that it has consulted with 

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement 

has been. explained to that Party by his or her counsel. 
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IN WITNESS 'WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duty authorized representative on the dates hereinafter subscribed. 

Federal Deposit Insurance Corporation, as 
Receiver for AmTrust..)3~ 

(b)(6) 

Date· -> J. /)::::::::.~_r~·. . I 

SI Mortgage Company. 

(b)(6) 
·························· 
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COGNOVIT NOTE 

SI Mortgage Company C'SI Mortgage"), the undersigned, of 51650 Oro Road, Shelby 

Township, Michigan, 48315, hereby promises to pay to the order of the Federal Deposit 

Insurance Corporation in its capacity as receiver for AmTrust Bank (11FDIC-R"), the sum ofFive 

Hundred Ten Thousand Dollars ($510,000.00) as provided by the Settlement Agreement and 

Mutual Releases ("Settlement Agreement") executed by SI Mortgage and FDIC-R and dated 

June1. o, 2012. 

In the event that SI Mortgage fails to make auy payment as required by the Settlement 

Agreement, SI Mortgage hereby authorizes any attorney at law to appear in any court ofrecord 

in the United States, to waive the issuing and sen-ice ofprocess, and to confess a judgment 

against SI Mortgage for Five Hundred Ten Thousand Dollars ($510,000.00), less any amount 

that SI Mortgage has already paid to FDIC-R pursuant to the Settlement Agreement, plus costs 

and attorney fees. SI Mortgage hereby gives its attorney full power and authority to perform 

every act necessary to exercise this power and to secure the entry ofjudgment against SI 

Mortgage. SI Mortgage acknowledges that, by signing this Cognovit Note, it is giving up its 

right to notice and a court trial prior to the entry of a court judgment against it on this obligation. 

SI MORTGAGE COMPANY 
(b)(6) 

··············~· .. f. r> Jet. v G~ N o~L 
(b)(6) sy:······.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·..·.·..·.·..·.·.··.·.·.·.·.·:·:·:·:·:·:·:.........................................~-::-::-~.--

Title: I e'{ u i. cJ-.... V"'- 't-
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SEITLEMW AGREEMENT AND MU1UAL M!£ASES 

~ement Agreement 

' 

and 

,. 

Mutual fu:Ieases ("AgremD.eilf) are made thls ~ 

day of:.Jk_~ 2012 by~ between and among the follov.ing ~signed Parties: the 

Plaintiff, FedeJ Deposit Insurance Corporatio~ solely in its limited. ea~i-.y as receiver for 

AmTrust Bank {''FDIC~R") (which does not include the Fe
.
deral Deposit Insuran.ce Corporation, 

generally or in any other capaci1y, nor does it include agencies nnd departments of the United 

States govemme:nt, including ~'ithout .limitation, the Urrlt.Cd States Department ofJustice) and the 

Defendants Pankaj Malik ('1Malik~') and Malik & Associates, P.C. ("Malik Firm'') (collectively, 

the "Malik Defendants.,), parties in a case captioned FDIC ru Receiver for AmTrust Bank v. 

;\lalik, er aZ•• case No: 1;09-CV-04805 in the United States District Court for the Eastern. District 

ofNew York ("The Litigation"). 

WHEREAS, Tn November, 2009, AmTrust Bank ("Am.Trust") ;...~tiated The Litigation 

against the Malik Defendants, several of its mottgage brokers., and other individuals and entities 

alleged to be jnvolved in a purportecl mortgage fraud scheme concerning twenty-six (26) loans 

including claims for legal malpractice, breach offidll'-iary duty and conversion against the Malik 

Defendants arising from their.actions as closing attorneyfor AmTrust; 

W:HEREAS, on December. 4, · 2009. AmTrust was closed by tho Office of Thrift 

Supervision and~ pursuant to 12 U.S.C. § 1821(c). the Federal Deposit Insurance Corporation 

was appointed receiver. In accordance with 12 U.S.C. § 1821(d), the FD1C~R succeeded to all 

right.<;, titles, powers, and privileges n£ AmTrust, including those 'With respect to its assets and all 

of AmTrust's claims, demands, and causes of action, including those claims asserted in The 

Litigation; 
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WHF..REAS, the Malik Defen.dents have denied the a]Jegations asserted against them fur 

legal malpraCtice, breach offiduciary duty, and conversion; 

WHEREAS, the Malik Defendants have provided the FDlG·R with sworn a:ffidavits and 

other ~ial materials to demonstrate that they h.a\.>e limited means :from whiah m pay a 

judgment; 

\VHEREAS1 the FDIC~R h.as relied upon the accuracy ofthe illihnnati.on provided by the 

Malik Defendants regarding their financial condition as a material condition for entering this 

Settlement Agreement; and 

WHEREAS, without any admission of .liability by any of the undersigned Parties, the 

Parties deem it to be in their respective best interests to end their disp~es arising out of and 

related tQ The Litigation, and avoid further costs and risks associated with The Litigation and 

enter into this Agreement. 

NOW, THBREFORE, in consideration of the prontises, undertakings and releases stated 

herein. the sufficiency of which consideration is hereby aclalow.ledged, the undersigned Parties 

agree as foUows: 

. Section 1: f.mnent tg the FPIC-R. 

A. As an essential cov-enant and condition to this Agreement, the Malik Defendants, 

woo are defended in The . Litigation through itB professional liability insurer, American 

Guarantee & Liability Insuran.ce Company (:.AGLIC") under Policy No.I ················· lagree ................ (p)J4.1m 

t Q pay the FDIC·R the sum of One Million Fu-.:rr HlUldred Thou.sandDoUars ($1 ,400,000.00) (the 

·~ettlemeni Funds") in complete and final settlement of the claims asserted against the Malik 

Defendants in The Litigation in consideration of this Agreement. . 
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B. . Upon the execution ofan original, or originals in COWlterpruts, of this Agreement 

and a Joint Stipulation of Dismissal with Prejudk-e ("'Stipulation. ofDismissar~ by each of the 

undersigned Pmties, but no later than 30 days after the execution ofboth this Agreement and the 

Stipulation. ofDismissal, the ?vfalik Defendants shall deliver the Sett1erne11t Funds to the FDJC-R 

by check drawn upon~ depository institution acceptable to FDICR. The FDIC-R and th~ Malik 

Defendants shall defer from filing the Stipulation ofDismissal and agree not to file such until 

after the Malik Defendants have delivered the Settlement Funds to the FDIC·R. 

C. Without waiving any other rights that FDlC-R may have, in the event that the 

Settlement Funds. :includ:ing all accrued .interest as may be applicable, are n~.~~ paid to the FDIC·R 

by the Malik Defendants in the respective am.ount:s described above, and within .30 days of the 

execut.iDn ofthis Agreement, then the FDIC-R shall have the right, in its sole discretio~ prit>r to 

the receipt of any delinquent payment by the Malik Defendants to declare this Agreement null 

and void, e..~ this Agreement for the period of time until the FDIC.R receives all of the 

Settlement Funds and/or enforce this Agreeme.ut. The Parties further acknowledge and consent 

to the jurisdiction of11agistrate Judge Azl:t«;k for enforcement of thls Agreement in connection 

mth. her continuing role overseeing settlementnegotiations related to The Litigation. 

Section 2: Stipylatigns and Dismi.s~. 

tJPon execution of fuis Agreement by each ofthe undersigned Parties, the FDIC-R shall 

dismiss with prejudice all of its claims in The Litigation against the Malik Defendants. A 

Stipulation ofDismissal as to these claims shaD be prepared and executed byth.e FDIC-R and the 

Malik Defendants. Within thirty (30) days of the Malik Defendants' receipt of the executed 

Stipulation of Discontinuance of The Litigation with ~udke, the M'alik Defendants shall 

deliver the Settlement Fu:nds to the FDIC-R in the manner prescribed in Section lB of this 
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Agreement. Thereafter, the Malik Defendants shall file the Stipulation of Dismissal, p.ro'Vided 

however, that the Malik Defendants shaJJ defer from filing the Stipulation of Dismissal and agree 

not to file such until after the Malik Defendants have delivered the Settlement Funds to the 

FDIC-R. 

Section 3: .Mutual. Releases. 

A. Release of the Malik Defe1ldonm 1n: the FDIC.R. 

Effective upon payment of 1he Settlement Funds in the amount .specified in Section 1 

above, the FDIC-R hereby releases and discharges the Malik Defendants. their insurer, AGLIC. 

representatives, succeSsors, assigns and attorneys, from any and all claims, demands, obligations, 

damages, actions, causes of~oo, direct or indirect, in law or in equity, belongillg to the FDIC

R that were asserted or could have been asserted inThe Litigation. 

B. Release ofthe FDIC-R bv !be MaJik Defendants. · 

Effective simultaneously with tb.e release in Section 3A above, the Malik Defendants on 

their own behalf, and on behalfoftheir insurer, AGUC~ representatives, successon>, assigns and 

attorneys hereby release and di5charge the FDIC-R from any and all claims, demands. 

obligations, damages, actions, causes ofaction, direct or indirect, in law t~t in equity, that arise 

from or relaie to The Litigation, including but not limited to any rights ofsubrogation. 

C. Exru;ess .lteseryation ofReleases By The FDIC-R 

Notw:ithstanding any other prov:i.siOIJ, by this Agreement, the FDIC-R does not release 

and expressly preserves fully and to the same extent as if th.e Agreement bad not been executed, 

any rights, claims or causes of action against any other party in the Litigation not expressly 

released by this Agreement 

4 
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Section 4: ;R.eprese,ntations and Ackfiowledgments 

A. No Adzrllssion ofLiability. The undersigned Parties each acknowledge and agree 

that the llllltteri set forth iD ··this Ag:reern'ent constitute a settlement and oompronrise of disputed 

cla.i:rns previously defined and that this Agreement is not an admissi_on or evidence of any 

liability of any ofthem regarding any claim. 

B. Rxecution in Cowte.rparts. This Agreement may be executed in counterparts by 

one C1i more of the Parties named herein and all such counterparts when so e~ecuted shall 

together constitute tbe final.Agreement, as ifone document had been signed by all Parties hereto; 

and each such counterpart, upon execution and delivery, shall be deemed a complete original, 

binding the Party or Parties subscribed thereto upon 1he execution b) all Parties to this 

Agreement. 

C. Binding Effect. Each of the undersigned pernons represents and warrants that 

they are a Party hereto ar are author.z.ed to sign tbis Agreement on bclta.l.f of a Party. and that 

they have the full power and authority to bind such Party to each and every provision of this 

Agreement. This Agreement shall be binding upon and inure to the benefit of the UJJdersigned 

Parties and their respective heirs, executors, adro.inistrutors, representatives, successors, assigns 

and attorneys. 

D. SPecific Representations. Warranties and Disclaimer. The Malik: Defendants 

acknowledge that in determining to settle the claims released herein, the FDIC~R reasonably a:r:1d 

justifiably relied 1.1p(ln the aecuracy of financial information pro1d.ded by the Malik Defendants. 

If the Malik Defendants intentionally failed to disclose, or intentionally misrepresented the 

nature or amorurt of, any interest, legal~ equitable, or beneficial~ in any asset} the 'Malik 

Defendants agree to cooperate fully with the FDIC~R to lnmsfer their interest in the asset to the 
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FDIC-R and to sign any and all docll.m.entS necessary to transfer their interest in the asset to the 


· FDlC..R.. Moreover, if the Malik Defendants have· intentionally failed to disclose or materially 


misstated my interest, legal, equitable, or benefic-ial, in any asset, the FDIC-R in its sole 


discretion, may exerciSe one or more or all ·of the follo-wing remedies: (a) the FDIC·R may 


declare the release granted to the Malik Defendants as null and void; (b) ·=e FDJC~Rmay sue 


the Malik Defend.f.tiJts fur damages, an injunction, and specific perforr.nanee for the breaeh of this 


Agreement; and (c) the FDIC-R may seek to vacate any dismissal order and rei.n.sta:i.e the FDIC· 


R~s Claims against ·the Malik Defendant";. The Malik Defendants agree that if they have 


intentionally failed to disclose, or intentionally materially misrepresented the natwe or amount 


of, any interest, legal, equitable, or beneficial, in any asset, the Malik Defendants consent to the 

reinstatement of FDIC-R's claims and waives any statute of limitations defense that would bar 

any ofthe FDIC-R's claims against them. 

E. Choice pf Law. This Agreement sh.all be intetpreted, construed and enforoed 

according to applicable fedeml law, or in its abstmce, the laws ofthe State ofNew York. 

F. Entirn ~ent and Amendtneu~~- This ~ent constitutes the entire 

agreement and understanding between and am.ong the undersigned Parties concerning the matters 

set forth herein. 'fhjs Agreement may not be amended or modified e;rroet)t by another written 

instrument signed by the parties to be bound thereby, or by their respeotjve authorized attorneys 

· or other representatives. 

G. Advice of Counse!. Each Party hereby acknowledges that it has consulted with 

and obtai.ned the advice of eounsel prior to execu.ting this .Agreement1 and that this Agreernent 

has been explained to. that Party by :hls or her qounsel. 

6 
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IN WITNESS WHEREOFj the Parties hereto have caused this Agreement ·to be executed 

by each ofthem or their dulyauthorized representative onthe dates lwreinafter subscribed · 

·, .· 
Federal Deposit Insurance Corponrtim~ as 
Rec.eivp:Jbt AmTrust Bapk 

(b)(6) 
Date: ··························································l7737~;~ ......_________.l 

P.C. 
(b.H~1

········································· 
........................................................... 


By 

Date.~~..:....r--1--~~{_,;:..__(2--__ By 

7 
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·uNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

---------------------·-····-·-··--~----<-·-------------·--------- X 

FEDERAL DEPOSIT INSURANCE CORPORATION 


Case No.: 09-cv-4805AS RECEIVER FOR AMTRUST BANK. 
(KM1) (JMA) 

Plaintljf, 

-against- STIPULATION OF 
D!§CONTJNUANCE 
WI1.J PREJPDICE 

Defendants, X 

IT IS HEREBY STIPULATED .A:ND AGREED by and between the undersigned, the 

parties and attorneys of record in the above-entitled action, that whereas no party is an infant, 

inco.q~petent person for whom a conu.nittee has been appointed, or conservatee, and no person 

not a party has interest in the subject matter of this action, the above-entitled action is hereby 

discontinued with prejudice as against the Defendants PANKAJ MALIK and MALIK & 

ASSOCIATES, P.C. 

Dated: New York, New York 

July 12,2012 


FURMAN KOR..~FELD & BRENNAN LLP rno:MPSON HINE LLP 

~---······_-······_ ············--Jl--~)(9)- ·····-=--=--- (
Bv: By:

' A Michael Furman, Esq. viimam W. Jacobs, Esq. 
Izabell Lemkhen, Esq. Attorneyfar Plaintiff 
Artorneysfor Defendants 3 900 Key Center 
PANKAJ MALIK and tv-1ALIK & I 27 Public Square 
ASSOCIATES, P.C. Cleveland, OH44Ll4 
61 Broadway. 26th Floor Tel: (216) 566~5533 
NY, NY 10006 

Tel: (212) 867-4100 


~~;~~18(b)(4),......__----t<F·
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SETfLEMENT AGREEMENT Al~D RELEASE 

This Settlement Agreement and Release c·Agreement..) is made M of1his 151h day of 

Septembc:T~ 2011, by, between, and among the Federal Deposit Insurance Corporation as 

Receiver for AmTrust Bank, Cleveland. Ohio ("FD!C-R11
), and PrimeLending, a PtainsCapital 

WHEREAS: 

On December 4, 2009, the Office ofThrift Supervision closed AmTrust Bank~ Cte.,reland, 

Ohio$ previously koownM Ohio Savings Bank (the "Bank11
) and appointed the Federal Deposit 

Insurance Corporat1on as its receiver. In accordance with l2 U.S.C. § 18:21(d)t the FDlC-R 

suc~eeded ro all rights, titles, powers, and privileges of the Bank, including those with respect to 

its assets. 

on or about July 26, 2010, FDIC-R initiated a lawsuit entitled Federal Deposit Insurance 

C'Qrp()raticn (1$ Receiverfer Am Trust BarJk, Cleveland Ohio v. Daniel Koenn~ an individual, and 

Primdending; a Plains C11piial Ccrmpany, United States .District Court Case Number CVl o~ 

5528~RGK {VBI0:) (hereinafter. the "Aetiontf). On or lllbou.t May 121 2011. the FDIC-R filed the 

First Amended Complaint in the Action, which werted a cla.irn for rel1ef for bre3Ch ofcontract 

against PrimeLend.ing. 

In the Action, FDIC~R alleged that PrimeLending and the Bank entered into a Master 

Correspondent Loan Pur.:;hase Agreement dated May 8, 2007 (the "Contractn). 

In the Action. FDIC·R further alleged that, pursuant to the terms of the Contract, 

PrimeLending delivered to the Bank the following residential mortgage loans: a mortgage loan 

(b)(6) (b)(6)
H Hto-l· lin the principal amount of$620t000 (the I ~an·')whichwasseeured 

·1 •. 
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6
by a deed oftrust Te{:Orded against the real property located atl IPomonlltC.A.t (b)( l 

(b)(6) 
andtwomortgageloaruttol lin the principal amounts of$545,600 and $136AOO 

(b)(6) 
(coUectively;theULoan") which were secured by deeds of trust recorded against the real 

(b)(6) 
propertylocatedatl IPomona, CA. 

In the Action, FDIC·R asserted that. pursuant to the Contract~ PrimeLending WH 

6 
obligated to indemnify FDIC-R for certain deficiencies relating to theGcanandthe (b)( )H 

(b)(6) 
-----------·················· ------1----------------

PrirneLending de:Ilie$ (be cause ofaction aUcged against H in the Action. 

To avoid the expense and uncertainty ofcontinued litigation, the Parties desire to enter 

into this Agreement. 

NOW, THEREFORE~ in co-nsideration of the promises, undertakings, payments, and 

releases stated herein1 the sufficiency ofwhich consideration is hereby acknowledged. the 

undersigned Parties agree, each with the other, as foHows: 

A As an essential covenant and condition to this Agreement, on or before 

Sep-ten1f>er t9, 201 J, Prime.Lending shaH pay to the fDlC·R the coral sum ofFour Hundred 

Se'flenty Five Thousand Dollars and no/cents {$415-tOCK)J)O) (the "Settlement Payrnenr•). 

The Settlement Payment shalL be made by wire transfer made payable to "Mortgage Recovery 

(b)(4)Law Group Client Trust Acoount," Account Number:._I__----_-------_-------_-------_,IRomingNurnber~-------
(b)(4) 

1--------------------------- I .Reference: PrimeLending Settlement. 

B. If the FDIC~R does not receive the Settlement Payment in full on or before the date 

determined by subparagraph A above ("Settlement Payment Due Dateft), interest shall accrue at 
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the rate of5% per annum, until the date offuU payment In addition. if the FDIC-R does oot 

receive the Settlement Payment in full on or before the Settlement PaymerH Due Date. the FDIC

R, in its sole discreriont shalJ have the right to: 

L extend fue period oftirne for payment, including interest accruing from the 

Settfernent Payment Due Date through the date ofpayment at a rate calculated in 

accordance with 26 U.S.C. § 662l(b)(3); and/or 

2. enforce this Agreement and, in such eventt Primeic:nding agrees to 

jurisdietion in Federal District Court in California and to pay all of the FDIC~R's 

reasonable attorneys fees and costs expended in enforcing the terms ofthis Agreement; 

and/or 

3, declare this. Agreement null and void, move to vacate any dismissal order, 

to which Primelending agrees to consent~ and re-institute the Action on the FDIC~R's 

claims; andior 

4. seek any other relief available to it in taw or equity, 

SECTION U: Stipulation and Dismissal. 

At .any time afier FDlC-R ~ives the fuUy-executed Agreement and full Settlement 

Payment, plus L'"W accrued interest ifapphcabJe, PrimeLending's oounscl may instruct the FD!C

R's counsel to file a Stipulation of Dismissal of the Action. with prejudice (the "Stipulation"), 

with each party to bear its own costs and attorneys' f«:s. Upon receipt ofsuch instruction from 

Primelem:Jing's c:ounse~ the FDIC·R's counsel shall file the Stipulation within five (5) business 

days. 

At the request of Prime Lending. the FDlC-R agrees to delay the filing ofthe Stipulation 
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ofDismissal ofthc Aetion ro .as to allow PrimeLending time ro subpoena third parties for 

(b)(6)
deposition in th.e Action. including but not limited 1oL..I____·······-·······..,JPrime~dingagr.eesto 

take reasonable steps to subpoena any third parties for deposition as soon as possible in light of 

the deadlines associated with the November 15. 2fH 1 trial date. PrimeLending further agrees 

that ifsuch depositions are not t.ompleted in lime for the FDJCwR to avoid costs associated with 

trial-related deadlines or court appearances, or ifthe court so instructs, the J-l)IC-R is entitled to 

file rhe SHpulatioo ofDismissal ofthe Action with prejudice after providin~ PrimeLending five 

{.5) business days. notice, The FDIC~R agrees t<> provide tc PrimeLending any .non-privileged 

(b)(6) 
dooumentsproducedbyl Ito the FDfC-R in connection with the Action. 

SECTION ur.: Releases. 

Each Party ackoowJedgcs that this Agreement applies to all cla.i ms or causes ofaction for 

aJl injuries, damagest or losses ofany type or nature (whether those injuries~ damages. or losses 

are known or unknown, foreseen or unforeseen, patent or latent) which that Party may have 

(b)(6) ..........................against..tbe..Oiher.Party..re:lating··to·tnef Iwan or[3Lmm··orarisingfrom···t~ ............... J................,,,,!~l(B,l 

(b)(6) 

LoanorEJtoan. Each Party hereby expressly waives application of California. CMI Code 

§ i 542 and any other similar $tstute or rule. 

Each Party certifies that they have read and understood the following. provisions. of 

California Civil Code §I542, which states in pertinent part as follows; 

A general release does not extend to claims which the creditor does 
ooL know or suspect to exist in his or her favor at the time of 
execuling the release, which if known by him or her must have 
materially affected his or her settlement with the debtor. 

Each Party understands and acknowledges that the significance and consequence of its 

waiver ofCalifornia Civil Code§!542 is that even ifany Party stwuJd eventually suffer 
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additi{}nal···damagesrelating···totheEJ.oan or [3Loan-or--arising-out9f.~:::~~l,~!l........... 

.. .. .. --o.I·H ltoa.n. including relating tn claims and causes ofaction that were or could have been 

,....... ~relatingtoth~ano8Loan, or any facts or circumstances related to the 

. ,...........,......F...... · ~ant)rU~ that Party will nof be able to make any claim against the other 

Party for those damages, injuries, or loss. Furthermore. each Party acknowledges that it 

consciously intends these consequences even as to claims for damages that may exist as ofthe 

date of this release but which that Party does not know exists, and wbich. i.fknown. would 

materially aff~t thai Party's decision to e"ecute rhis reierure, regardless ofwhether that Party's 

lack of knowledge is the result ofignorance, oversight, error, negl.igence, or any other cause. 

Upon receipt of the Se1tlement Payment, plus any ac<;rued interest, and except as 

provided in PARAGRAPH Ill. C •• the FDIC-R, for itselfand its employees, successors, and 

assigns hereby releases and discharges PrimeLmding and its respective employees, officers, 

directors, representatives, heirs, executors, administrators, attorneys, sha:rehol~ affiliates 

(includin~ but not limited to, Pla:insCapital Bank and Pl.ainsCapital Corporation), successors and 

assigns. from any and all claims, demands. contracts, obligations, damages, atlions, and causes 

ofaction, -dlrect or .indirect, in law or in equity (hercinafter, "C1aims11
) arising out o( or relating 

(b)(6) 

B. PrimeLending'§ .Bel.ea,se, 


Effective sirnultanoously with the release in PARAGRAPH UtA. above. Prime Lending, 


executors~ administrators, attorneys, shareholders, affiliates. successors and assigns, hereby 

releases and discharges the FDIC-R. and its employees, officers, diroctorst representatives, heirs. 

-5
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executors~ administrators, atrorneys, shareholdeJ's. affiliates, successo~ and assigns, from any 

(b)(6) 	 (b)(6)
-Mdall Claims arising~ut<lt:arrelating·ro•theEJLoan and [3Loan. 

C. E~~tions to Rel~e b~ FDIC-R. 

Notwithstanding any other provision of this Agreement, the FDIC-R does not reh::aset 

and expressly preserves fully .and to the~ extent as if this Agreement had not been executed, 

any claims or causes ofaction: 

t. against PrimeJendlng arising out ofany transactions or l.oans not relating 

••••••••••••• 	 roth~ ILoauandULoant including transactions or loans which arose out ofany 

other existing or failed financial institutions other than AmTrust Bank; .and 

2. which arc not expressly released in PARAGRAPH UI.A. above. 

D. Limitations on Release. 

I. Notwithstanding any other pwvisjon oftMs Agreement, this Agreement 

does not waive any claims. which could be ~rought by the United States through the Depa.rtrnent 

ofJustke and!o.r the United States Attorney's Office for any federaljudidal district Should the 

Department ofJustice and/or the Unites States Attorney bring such a. claim, the FDIC-R reserves 

the right to seek. court ordered restitution pursuant to the relevant provisions of the Victim and 

Wim~ Protection Act. 18 U.S.C. § 3663, et. seq.~ ifappropriate, subject to offset by the 

Settlement Payment described in PARAGRAPH LA above, 

2. · This Agreement is binding on the Federal Deposit rnsurance Corporation 

in its capacity as Receiver f4)f AmTrust Bank~ Cleveland. Ohio. Therefore, where ilie 

Federal Deposit lru;urmce Corporation is not acting in its capacity as Receiver for ArnTrust 

Bank, Clevelandt Ohio, nothing herein limits, waives, releases, diminishes or compromises the 

jurisdiction and authority of the Federal Deposit lnsurance Corporation. 
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SECflON V: lnsol\?en(.y. 

A. Insoht¢tl:Cl!. 

PrimcLending warran1s as to payments made by .or on its bebalfthaf at the time ¢fsuch 

payment, it is not insolvent nor will the payment made by or on its behalfrend~r (l in!IDI.vent 

within the meaning and/or for the purposes ofthe United Stat~ Brulkruptcy Code. This warranty 

is made by PrimeLending and not by its coWlseL 

B. Prefer~cs. 

ln the event that the FDlC~R is required to return anyporticm ofthe Settlement Payment 

due to a final or<ler by acourt that the transfer of the Settlement Payment or any portion theroof 

constituted a preference. voidable preference, fraudulent tt'artSfer or similar transaction, then. in 

its sole discretion, the FDIC-R may. without waiver ofany other rights it may have in law or 

equity~ JlutsUe any of the rights and remedies set forth in PARAGRAPH LB. above; and/or 

othel."'Nise permitted by Jaw. 

SECTION VI: Termination. 

In the event the FOIC-R exercises its right to declare this Agreement null and void as 

provided herein in PARAGRAPH I.B.3, then. for the pu~poses ofany statute oflimitatians or 

other •ime-based defense w any oftbe claims of the FDIC-R the parties to this Agreement shall 

be deemed to have reverted to their respective status as of5:00p.m. Eastern Time. August 25, 

201L 

SECflON VH: Notices. 

Any notices required hereunder shall be sent by registered mail, first class. return receipt 

requested, and may also be sentby email, 10 the following: 

Jfto the FDJC-R: 
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Vanessa H. Widener 
Anderson, McPharlln & C(}l'IDers LLP 
444 South Flower Street. J1st Floor 

:~=~?.~~!es. CA 9~071~290l(b)(6) 1 
Dir~t: {2L3) 236~1613 


Main Phone: (213) 688...0080 

Main Fax: (213) 622.-75(]4 


lfto Primetending: 

Robert BeaU, Esq. 
Brian Farrell, Esq. 
Sheppard Mullin Richter & Hampton LLP 
650 Town Center Dr.• 4m Floor 
Costa Mesa, CA 92626 
{p) (714) 513w5100 
(Q (714) 513-5130 

(b)(6) 

···········I······ 

SECTION VIU: Other Matten. 

A. No Admission ofLiability. 

The undersigned Parties each acknowledge and. agree that the matters set forth in this 

Agreement ~nstimse the settlement and coroprorn.ise ofdisputed chrims and defenses, that lhis 

Agreement is not an admission or evidence of liability or infirmity by any of them regarding any 

daim or defense. and that the Agreemen! shall not be offered or received in evidence by or 

.B. Execution in Count~. 

This Agreement may be e:;:ecuted in counterparts by one or more of the Parties named 

herein and all such coun.terparts when so executed sha.U together constitute th.e final Agreement, 

as ifone dooumem had been signed by all PI.U'ties hereto; and ea~h such counterpart, upon 

execution and delivery. shall be deemed a complete original, binding the Party or Parties 

subscribed thereto upon the execution by aU Parties to this Agreement 
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c. ID.nd,ing Etie<:t, 

All ofthe undersigned persons represent and wammt that they are a Party hereto or are 

authorized to sign this Agreement on bebalf of the respective Partyt and that they have the full 

power and authority to bind such Party to each and every provision of this Agreement This 

Agreement :shall be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors. administrators, representatives, employeest att0'.1"11eysl successors and 

assigns. 

D, tlutire Agreement. 

This Agreemen.t constitutes rhe entire agreement and understanding between and among 

the undersigned Parties concerning the mRtters set: forth herein and supersedes: any prior 

agreements or understandings. No Jeprcsentations1 warranties or inducements have been made to 

or relied on by any Party concerning this Agreement and its. exhibits other than those contained 

therein. 

E. Amendments. 

This Agreement may oot be: amended or modified. oo:r may any of its provisions be 

waived. except in writing by the .Party or Parties bound thereby. or by their respective authorized 

ano:mey(s) or \ltber representative(s), 

F. Reasonable Coorurration. 

J. The undersigned Parties agree to cooperate in good faith. to effoctuate all 

the terms and conditions ofthis Agreements including doin~ or causing their agents. and 

attom.eys to do~ whatever is reasonably necessary to effectuate the signing, delivery, executiont 

filing1 recording~ and entry, ofany documents necessary to perfonn the terms of this Agreement. 

2. Further, Primelending agrees to cooperate fully with the FDfC-R in 



Page 10 

connection with an .action that is expressly required ofPrimeLending under this Agreement, 

Any such cooperation that 1nvotves any out ofpocket costs is subject [O reasonable 

reimbursement by the FDlC·R pursuant to its internal guidelines and policy for such 

reimbursement, Streb c~ation (if relating roan action expressly required ofPrimeLending 

w1der this Agreement) shall consist of: 

a. producing aJl docum(nts requested by the PDIC-~ without the 

necessity ofsubpoena. as determined by the FDIC·R to be relevant to the Bank; 

b. making themselves available upon reques1 by the f.DlC-R at 

reasonable times and places for interviews regarding facts relevant to the .Bank; 

e. appearing to testify. upon rt4uest by the FDIC-R on matters 

related to the Bank, without the necessity ofsubpoena; 

d. signing truthful affidavits upon request hy the FDJC-R~ regarding 

atJy matter relevant to the Bank 

H. Choice of~. 

TJ1is Agreement shall be interpreted, construed and enforced acoording to applicable 

federal law, or in its absence, the internal laws of the State of Calift:tmia, without regard to its 

conflicts of laws. 

L Advice ofCounsel. 

Each Party hereby acknowledges iliat he or it has consulted with and obtained the advice 

ofC<Junsel prior to executing this Agreement, and that this Agreement has been explained to that 

Party by his or U.s counseL 

-10
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J, Title and c;~,etions. 

All section rides and captions contained in this Agreement are for ronvenicnce only and 

shall not affect the interpretation of this Agreement. 

K. AplhornhiPICsmstruction. 

This Agreement sets forth terms and agreements jointly negotiated by the Parties, Ir b 

express.ly agreed that this Agreement shaH not be cornrtrued for or against any party by .reason of 

which party drafted st. 

rsiGNATtiRES ON FOLLOWING PAGE} 

-11· 
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by each ofthem Of tht:ir duly authorized representatives em the dates hereinafter sub&cribt:d. 

FDIC as RMver for AmTrust Primtlending) a Plains Capital 
Btuk Oevd•nd f)tdo Compuy

(b)(6) 

sJL...-0-·_______.I ar. 
Nrune:"'"b:·~« /ft. /4[Gv.rk 
Title; -~"'lseL 

Title: 
Date: f/1~!Jl 

Date: -·-------- 

Approved as to form: / 

DATED: September 1!:1, 2011 ANDERSON, McPHARLIN &. CONNERS U,P 


(b)(6) 

"""' \ ~essaH. Widener .._... 
Ahomeya for Plaintiff Federnl !'.)eposit ~ 
Corporation as Receiver for AmTrust Bim.k, C!evland, 
Ohio 

DATED: September_, 2011 	 SHEPPARD, MULLIN, RtCHTER & HAMPTON 
LLC 

---· ·-~ Robert BeaU 
Attorneys for Defendant Primelending, a PLains Capital 
Comp;my 
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JN WITNESS WHEREOF, the parties hereto have caused Uris Agreement robe executed 

by each of them or their duly authorized representatives on the dates hereinafter ~'l.lbscribed. 

FDIC as Receiver tor AtuTrust PrimeJe.ading, a Plains Capita} 

Ba~ Cleveland~ Ohm 


(b)(6) 

By: 

Name~ 

Title: 

Da1e: 

Approve ID1 to fmm and content; 

DATED: September___, 2011 Ai'\JDERSONJ McPHARLIN & CONNERS LLP 


By: 
Vanessa H. Widener 

Attorneys for .PlaintiffFedeml Deposit Insuraru:e 
Corporaticm as Receiver for AmTrust Bank, Clevta.'"ldJ 
Ohio 

DATED: September~ 2011 SHEPPARD MULLIN RICHTER HAMPTON LLC 

By: 
~......:-.-_..-.~--------'-··---J.obert BeilJ ....., 

Attorneys for Defetldant Primeiending~ a Plains Capital 
Company 
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SETTLEMENT AGREEMENT AND MUTUAl~ RELEASES 

This Settlement Agreement and Mutual Releases ("Agreement'') is made this lOth day of 

January, 2011 by, between and among the Federal Deposit Insurance Corporation, in its capacity 

as receiver for AmTrust Bank ("FDIC-R")~ Commonwealth Land Title Insurance Company 

("Commonwealth"), Icon Title Agency LLC C'Icon") (Commonwealth and Icon, together, the 

"Settling Defendants"), and Jan Kiderman, an individuaL Each ofFDIC-R, Icon and 

Commonwealth are parties in a case captioned FDICas Receiver for Am Trust Bank v. The 
. . 

~Mortgage Zone Inc., eta!., Case No: 2:08-CV-03369 (E.D.N.Y.) ("The Litigation"). 

RECITALS 

\VHEREAS, in August 2008, AmTrust Bank ("Am Trust" or the "Bank') cominenced 

The Litigation against numerous borrowers, its closing atto.mey Dean Reskakis, its mortgage 

broker The Mortgage Zone Inc., and other individuals and entities alleged to be involved in the 

origination of mortgages using improf"-~ flip transactions and straw buyers, including claims 

against Icon and Conunonwealth related to the issuance oftitle insurance and title commitments 

fur such mortgages; and 

WHEREAS, on December 4, 2009, AmTrust was closed by the Office ofThrift 

Supef\ision and, pursuant to 12 U.S.C. § 1821 (c), the Federal Deposit Insurance Corporation 

\v-as appointed receiver. In accordance with 12 U.S.C. § 182l(d), the FDIC-R succeeded to all 

rights~ titles, powers. and privileges ofthe Bank, including those with respect to its assets. 

Among the assets to which the FDIC-R succeeded were any and all of the Bank's claims, 

demands, and causes of action, including those claims asserted in The Litigation; and 

WHEREAS, Commonwealth has denied the allegations asserted against it for breach of 

contract; and 

-1
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WHEREAS, Icon has denied the allegations asserted against it for breach offiduciary 

duty and for negligence; and 

WHEREAS, without any admission of liability by any ofthe undersigned parties, the 

parties deem it to be in their respective best interests to end their disputes arising out ofand 

related to The Litigatio~ avoid further costs and risks associated with The Litigation, and enter 

into this Agreement. 

NOW, ffiEREFORE. in consideration of the promises, undertakings and releases stared 

herein, the sufficiency of which consideration is hereby acknowledged, the undersigned parties 

agree, each with the other. as foJlows: 

Section 1. Payment to the FDIC-R. 

A. As an essential covenant and condition to this Agreement, Icon has agreed to pay 

the FDIC-R the sum of One Million Two Hundred Thousand Dollars ($C200,000.00), and 

Commonwealth has agreed to pay the FDIC-R the sum ofFifty Thousand Dollars ($50~000.00) 

(the "Settlement Funds") within 30 days of the execution of the Agreement.. 

B. Within 30 days of the execution ofthe Agreement, the Settling Defendants shall 

deliver their respective Settlement Funds, as detailed above, to the FDIC-R by direct wire 

transfer into an account designated by FDIC-R or by check transmitted pursuant to FDIC-R's 

written :instructions. If the Settlement Funds, or any portion thereof, are not received by the 

FDJC~R within 30 days of execution ofthe Agreement, interest upon any unpaid portion of the 

Settlement Funds will accrue at a rate of 6% per annum conunencjng on the 31st day after 

execution of the Agreement through the date offull payment. 

2 


http:50~000.00
http:C200,000.00


Page 3 

C. Without waiving any other rights that FD1C-R may have, in the event that the 

Settlement Funds, including all accrued interest as may be applicable, are not received by the 

FDIC-R Y\ri.thin 30 days ofthe execution ofthis Agreement, then the FDIC-R shall have the right> 

in its sole discretion, to enforce this Agreement, and the defaulting party shall be responsible for 

it portion ofthe Settlement Funds, and all fees, including attorney fees, incurred by the FDIC-R 

in enforcing the agreement. The parties further acknowledge and consent to the jurisdiction of 

Magistrate Judge Cott for enforcement of this Agreement in connection with his continuing role 

in the settlement of this matter and of the litigation styled Executive RiskIndemnity Inc. v. Icon 

Title Agency, LLC, Case No: 1:10 CV 02483 (S.D.N.Y.). 

Section 2. Stiv.ulations and Dismissals. 

Upon execution ofthis Agreement by each of the undersigned parties, and upon receipt 

of the Settlement Funds by the FDIC-R in the amount specified in Section 1, the FDIC-R shall 

dismiss with prejudice all of its claims in the Litigation against Commonwealth and Icon; 

Commonwealth shall dismisS with prejudice all ofits claims against the FDIC-R and Icon; and 

Icon shall dismiss with prejudice all ofits claims against ihe FDt:C-R and Commonwealth. A 

stipulation of dismissal with prejudice as to these claims shall be prepared and executed by the 

FDIC-R. Commonwealth, and Icon ·within 30 days after receipt of the Settlement Funds by the 


FDIC-R, and filed with the court thereafter. 


Section 3. Limited Mutual Releases. 


A. · Release of the Settling Defendants and Jan Kiderman by the FDIC-R. 

Effective upon receipt of the Settlement Funds by the FDIC-R in the amount 

specified in Sectio.n 1, the FDIC~R (the "Releasor"), hereby knowingly and voluntarily waives~ 

discharges and releases forever Icon and Commonwealth~ including their related companies, 
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predecessors> successors, predecessor and successor entities, subsidiaries. affiliates~ directors} 

officers, employees, attorneys, insurers, agents and assigns, and Jan Kiderman individually, his 

heir$, executors, administrators, representatives, attorneys, successors and assigns, (collectively 

the "Releasees") from any and aU actions> causes of action, snits, debts, dues, sum of money, 

accmmts, reckonings, bonds, bills, specialties, covenants, contracts, controversies. agreements, 

promises, variances, trespasses, damages, judgments, executions, claims and demands 

whatsoever in law or equity, including attorneys fees',' disbursements, claims for sanctions and 

rights of subrogation, which against the Releasees, the Releasor ever had, now has or hereinafter 

can1 shall or may have, for, upon, or by reason of any matter, cause or thing whatsoever from the 

beginning of the world to the date hereof, limited to any and all claims solely related to the 

allegations and claims made_by FDIC-R in The Litigation and arising out of the specific facts 

and specific circumstances alleged in The Litigation. 

B. Release ofthe FDIC-R by Settling Defendants and Jan Kiderman. 

Effec...iive simultaneously with the release in Section 3At each ofthe Settling Defendants 

on its own behaJf, and on behalf ofeach of the Settling Defendants· their related companies. 

predecessor and successor entities, subsidiaries, affiliates, directors. officers, employees, 

shareholders, owners, partners, agents, insurers> representatives, agents, attorneys, successors 

and assigns, and Jan Kidermatl individually, his heirs, executors, administrators, representatives, 

attorneys, successors and assigns, (collectively, the ''Releasers''), all hereby kno\-\<ingly and 

voluntarily waive, discharge and release forever the FDIC-R (the "Releasee") from any and all 

actions, causes ofaction, suits, debts, dues, sum ofmoney, accounts. reckonings. bonds, bills~ 

specialties, covenants, contracts, controversies_, agreements, promises, variances. trespasses. 

damages, judgments, executions, claims and demands whatsoever in law or equity, including 
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attorneys fe.es', disbursements, claims for sanctions and rights of subrogation, which against the 

Releasees, the Releasor ever had, now has or hereinafter can, shall or may have, for, upo~ or by 

reason of any matter. cause or thing v.'ha:tsoever from the beginning of the world to the date 

hereof, limited to any and all claims solely related to the allegations and claims made by the 

FDIC-R in The Litigation and arising out ofthe specific facts and specific circumstances alleged 

in the Litigation. 

C. Release of Icon and Jan Kiderman by Commonweulth. 

Eflective simultaneous1y with the release granted in Section 3A, Commonwealth, its 

insurers, representatives, agents, attorneys, successors and assigns (the "Releasor'') hereby 

releases and discharges Icon~ its insurers~ representatives, agents, attorneys, succ.essors and 

assigns, Jan Kidennan individually, his heirs, executors, administrators, representatives. 

attorneys, successors and assigns (collectively, the "Releasee''), from any and all claims, 

de.l'l:lllnds, obligations, damages, actions and causes of action, direct or indirect, in law or in 

equity, which against the Releasee, the Releasor ever had or now has, limited to any and all 

claims solely related to chums made by the FDIC-R in The Litigation, with respect to the 

properties detailed in FDIC·R's c1aims in The Litigation. 

Icon and Jan Kidennan acknowLedge that this Agreement) and specifically this Release, is 

limiied to The Litigation. Icon and Jan Kiderman acknowledge that there may be additional 

claims made by Commonwealth related to Icon's and Jan Kiderman's actions but unrelated to the 

specific claims made by the FDIC-R in The Litigation. This Agreement and Release does not .in 

any way affect Commonwealth's right, ifany, to pursue such claims against Icon and Jan . 

.Kiderman, or Icon's and Jan Kidermants rights to defend against such c1aims. 
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D. Release ofCommonwealth bv Icon and Jan Kiderman. 

Effective simultaneously with the release granted in Section 3.A above, Icon, its insurers, 

representatives, agents, attorneys, successors and assigns, and Jan Kiderman individually, his 

heirs, executors, administrators: representatives, attorneys, successors and assigns, (collectively, 

the "Releasors11
): hereby release and discharge Conunonwealth. related companies. predecessors, 

successors, predecessor and successor entities, assigns, subsidiaries, affiliates, directors, officers, 

employees, attorneys, insurers and agents. (the ''Releasee"), from any and all claims. demands, 

obligations, damages, actions and causes ofaction, diret.1: or indirect, in law or in equity, which 

against the Releasee, the Releasor ever had or now has, limited to any and all claims solely 

related to claims made by the FDIC-R in The Litigation~ 'With respect to the properties detailed in 

the FDIC-R's Claims in The Litigation. 

E. Express Reservation of Claims By The FDIC-R 

Notwithstanding any other provision of this Agreement, the FDIC-R does not release~ and 

expressly preserves fully and to the same exient as if the Agreement had not been executed~ any 

rights, claims or causes ofaction: 

1. Against any other party in the Litigation not expressly released by this 

Jlgreen1ent;andlor 

ii. V..11ich are not expressly released in Section 3A. 

F. Express R~~ervatlonofClaims J?.y Commonwealth 


Notwithstanding any other provision of this Agreement. Commonwealth does not release~ 


· and expressly preserves fully and to the same extent as if the Agreement had not been executed, 

any rights, claims or causes ofaction: 
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1. Against any other party in the Litigation not expressly released by this 

Agreement; andfor 

11. Which are not expressly released in Section 3B and/or 3C. 

Section 4. Representations and Acknowledgments 

A. No Admission ofLiability. · 

The undersigned parties each acknowledge and agree that the matters set forth in this 

Agreement constitute a settlement and compromise ofdisputed claims and that this Agreement is 

not an admission or evidence of any liability by any ofthem regarding any claim. 

B. Execution in C.9.Yntemarts. 

This Agreement may be executed in counterparts by one or more ofthe parties named 

herei~ and all such counterparts when so executed shall together constitute the final Agreement, 

as ifone document had been signed by all parties hereto; and each such counterpart, upon 

execution and delivery, shall be deemed a complete original, binding the party or parties 

subscribed thereto upon the execution by all parties to this Agreement. 

C. Binding Effect. 

Each of the undersigned persons represents and warrants that they are a party hereto or 

are authorized to sign this Agreement on behalfof a party, and that they have the full power and 

authority to bind such patiy to each and every provision of this Agreement. 11us Agreement 

shall be binding upon and inure to the benefit of the undersigned parties and their respective 

insurers, representatives, agents, heirs, executors~ administrators~ attorneys, successors and 

assigns. · 
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D. Choice ofLaw. 


This Agreement shall be interpreted, construed and enforced according to applicable 


federal law~ or in its absence, the laws ofthe State ofNew York 

E. Entire Agreement and Amendments. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned parties concerning the matters set forth herein. This Agreement may not be 

amended or modified except by another \Vritten instrument signed by the parties to be bound 

thereby, or by their respective authorized attorneys or other representatives. 

F. Advice ofCotmsel. 

Each party hereby acknowledges that it has consulted with and obtained the advice of 

counsel prior to executing this Agreement, and that this Agreement has been explained to that 

patiy by his, her, or its counsel. 

IN WITNESS \VHEREOF, the parties hereto have caused this Agreement to be executed . 

by each ofthem, or their duly authorized representative, on the dates hereinafter subscribed. 
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Federal Deposit Insurance Corporation as 
Receiver for AmTrust Bank 

d 

J...___________.l 
-7

{b)(6) 

SWORN TO BEFORE ME and subscribed in my presence this 

~, ,2011. . I .......... 
Notary Public. 

/D #v day of

I {b)(6) 

---Tff;l·N:Bul 
CO!'MJ0!1\J~Qii\ t;~Virgl!Ua 

Ctir·.~~;·~~·~·::~~~~0~~~:··2:\:'r~ 
tfr/ Cnrr;;n' J()r, E::,f<~''iHimlr-;~2 
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Comi:nonwealth Land Title Insurance 
Com an' 

................. ............(b).(6) 


By~-=~~--~------~----
\ , ";D G o (..,t!-, 

1-t... · \/1: c~ ~~- - __
(l·..t.-s,c-4....~ - ..___ __.... 

/"'\ SWORN TO BEFORE ME and subscribed in my presence this ___(£.~.- day of 

l_J--.¥·-.1-' ~:-, ' 2011. 
.....,. ) ·-·":7-y

; 1 ........(b)(6) 


NOTAAY flJoUCDf NEW-iffiSEY 
My Commission ~~es12127/2!}'14 
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leon Title Agency, LLC 

BJ_, ;mE"'"-'' ~:;:: ;=:1 (b)(6) 

~ SWORN TO BEFORE ME and subscribed in my presence this /:f""""day of 
· I a--r'~:..,ct.tZ.::j,-2011. , xw 

'~·-····--·~o Notary Public ~L..------···.......1 (b)(
6

) 


VERONICA TORRES 
NOTARV PUBLIC, $T~TE OF NEWYOPJ< 

NO. OH0006526t:i . 
QU;L\Ufir:D tN KiNGS GOUNT't 

COMMISS!ON EXPiRES OCTOBER 15, 2.o['!::> 
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Jan Kiden:nnn 

(b)(6} 
···················!.....____ ___jl..__ 

/ SW0&'\1 TO BEFORE ME and subscribed in roy p1'0sence this I .3"- day of 
.........(t.>.)(6)
j ~ 1\/•)~~J-· 2011. . ························································· 

Notary Public 
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S"ETTLEMENT AGREEMENI' AND MUJUAL RELEASES "fl- . 
Th.is Settlement Agreement and Release (11Agreement"} is made this IT-- day of 

August, 2012 by, betWeen and among the following undersigned Parties: the Federal Deposit 

lnsurailce Corporation, in its capacity as receiver fur AmTrust Bank ("FDIC·R"), and Jordan S. 

Katz ("l<.atz'') and Law Offices ofJordan S. Katz, P.C. ("Ka~PC). 

WHEREAS, in August, 2008. AmTrust Bank (4'AmTrust") initiated litigation against 

numerous borrowers, its.~losing attorney Dean Reskakis (..Reskakis"), its mortgage broker., The 

Mortgage Zone Inc.~ and other individuals and entities alleged to be involved in the originatioa 

of ~s. using improper flip transactions and straw buyers in a case captioned FDIC, as 

Receiver for A..mtrust Bank v; The Mortgage Zone Inc., et aL, Case No: 2:08..CV-03369 

(E.D.N.Y.) {"Tht tnigation"). 

'WHEREAS, The Litigation includes claims related to a .rtWrtgage loan made by AmTrust 

fur the puxported purchaSe of th!: prOperty located atI -~Howard" Beach;NY- (~)(()) 
r-The Property~ by Nicola Hurry (''Hurry"); 

~AS, on June 16, 2009, the United States District Court for the Eastern District of 

New York granted AmTrust an equitable lien (the "'Lien., on The Property. 

WHEREAS, on D~rnber 4, 2009, AmTrust was closed by the Office of Thrift 

Supervision and, pursuant to 12 U.S.C. § l821{c), the Federal Deposit Insurance Corporation 

was .appointed receiver. Irt accordance with 12 U.S.C. § 182l(d), the FDIC-R succeeded to all 

rlgl:rt$., titles, powers, and privileges of' AmTrust, including those with respect to its assets and all 

of AmTruses claims; demands,. and causes of action, including those claims related to Th.e 

Property; 
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WHEREAS, the FD£C-R represents and warrants that it is the current holder of tbe 

promissory note and mortgage executed by Hurry in connection with the mortgage loan and that 

neither the promissory note nor the mortgage have been assigned, sol~ ten~tr~ 

pledged or the like; 

WHER:BAS, in connection with the mortgage loan to Hurry for the purchase of The 

Property, Reskak.is made an UJl:SOlicited deposit of $211~067.05 into Km, PC's bank account 

(the •tDisbursemem Funds'). even though neither Katz, PC nor Katz bad anything whatsoever to 

do with Hutt,Y's purchase of the property; 

WHEREAS, neither Katz, :PC nor Katz are parties to The Litigation; 

W'H:InffiAS, Katz and Katz. PC have denied any wrongdoing in connection with The 

Property mid. the Disbursement Funds; 

WHEREAS, the FDIC-R has provided Katz, PC with written documentation of the 

Disbutseme!)t Funds and requested tb,at Katz, PC return in full the Disbursement Funds to the 

FDIC-R; 

WHEREASt Katz, PC has acknowledged receipt ofthe Disbursement Funds; 

WHEflEAS, Katz. PC has retained an expert to perform a forensic examination of Katz, 

PCs ~t where the Disbli.rsement Ftinds were deposited for the purpose of determining if 

the Disbursement Funds were or were not validly transferred out of the Ka:tz, PC account (the 

"Forensic Examination");· and 

WH:EREAS, without any admisSion of liability by any of the undeJ'Signed Parties, the 

Parties deem it to be in· their respective best interests to enter into this Agreement concerning 

disputeS arising out ofand related to the Disbursement Funds. 
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NOW, 1HEREPORE, in consideration of the promises, undertak.ings and releases stated 

herein, the sufficiency of which consideration is hereby acknowJedged, the undersigned Parties 

agTeet each with each other, as follows: 

1. Within one week of the complete execution and delivery of this Agreement, Katz, 

PC shal.1 return the Disbutsement Funds in the amouni of $211,067.05 payable to and delivered 

to the FOIC-R by direct wire transfer into an aooount designated by FDIC~R, or by certified or 

cashierts check drawn upon a depository institution acceptable to FDIC·R and mailed to: 

counsel for :FOIC-R at P.O. Box 911774, Dallas, Texas 75397-1774; 01', for overnight delivery 

to: JPMo~ Chase (TXI-0006), Attn: FDIC Receivership Lock Box #971774, 14800 Frye 

Road, 2nd Floor, Fort.Worth, Texas 76155 (hereafter, the HKatz PC Payment"). 

2. lf the Katz PC Payment is not made within one week of the complete execution 

and delivery of this Agreement; this Agreement shalJ be deemed cancelled, void and ofno force 

or etfeet, 

· 3. Release of Katz and Katz PC by the FDIC-R Effective upon the receipt of the 

Disbursement F\inds by tne FDIC-R; the FDIC-R hereby releases and discharges Katz, Km; PC, 

(the '1U!lwees~') and each of their constituent members., principals, partners~ heirs, executors, 

admin.iStrators, successors and a.Ssigns from all actio~ causes of action. suits, debts~ dues, sums 

ofmoney, 8COOW'lts, tecko·nings~ bonds) bills, specialties, cove~ contracts, controversies, 

agxee~ts, promises, variances. trespasses, damages, judgment~, extents, executions., claims, 

and dernQnds whatsoever; in law~ admiralty or equity, which the FDIC-R ever bad, now bas, or 

hereafter can, shall ot may have against the Releasees for any matter, cause or thing whatsoever 

from the beginning of the world to the day ofthe date ofthis Agreement limited to the claims 

which.arise ftom or related to 1306 Myrtle Avenue~ Howard Beach, New York and/or the 
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tmsolicited deposit of$21 1,067.05 by Dean Reslwds into the bank account ofKatz, PC. This 

Agreement does not release any other person or entity other than Releasees nor does this 

Agreement release any claims other than the claims identified herein. 

4. &lease ofthe FDIC-R by Katz and Katz PC. Effective simultaneously with 1he 

reLease in Section 3above, Katz and Katz PC, on their own behalvess and on behalfoftheir heirs, 

executors. administrators. representatives. assigns, insurers, and attorneys, hereby release and 

discharge the FDIC-R from any and all cl~ demands, obligations, damages. actions, causes 
.. :· 

ofaction; direct ar in4irec~ in la:w or·in equity, that arise from or relate to The Property or the 

Disb~tFunds, e-Xcept that the FDIC-R is not released from any claim by Katz and/or Katz 

PC against FDIC-R Which is based upon the FDIC-R's breach of any ofFDIC-R's 

represe.n~?ns and warranties made in this Agreement. 

· .. 5. ·No Admission ofLiability. The Parties each acknowledge and agree that the 

Iilatte:i;S sefforth in this Agreement constitute a settlement and compromise ofdisputed claims 

and that ~··Agrtlement is not a:b. admission of, or evidence of, any liability ofany of them 
. ' 

regarding any claim. 

6. Execution ·in ~ountemarts. This Agreement may be executed in counterparts by 

facsimile ot electronically mailed signatures which shall bave the same force and effect as 

ori~ slgnatilres and such counterparts. when taken together, shall ~itute one single and 

bindt:lg A~ent. 

1. ChOice of Law. This Agreement shall be interpreted, construed and enforced 

according tO applicable federal law, or in its absence, the laws of the State ofNew York. 

8. Entire Agre~ment and Amendments. This Agreement constitutes the entire 

agreement-and understanding between and among the undersigned Parties concerning the matters 
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set forth herein. This Agreement may not be amended or modified except by another written 

instrument signed by the parties to be bound thereby, or by their respective authorized attorneys 

or other representatives. 

9. For the period ofseven day~ from the date when this Agreement becomes 

effective to the date· that the l<.atz PC Payment is made, or ifnot made, the date when this 

Agreement is· canceled, FDIC-R shall not commence any action or like proceeding against Katz 

and/or Katz, PC. 
. . 

10. The ..WHEREAS" provisions of this Agreement are contractual obligations and 

are·not merely recitals.· 
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IN Wl'fNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by 

each ofthem or their duly authorized representative on the dates hereinafter subscribed. 

Federal Deposit Insurance Corporation, as 

(b)(6} Date: W'Jbf~ ~R~verforAmTEt~ ~ 
COM.\10NWEALTH OF VIRGINIA 

COUNTY OF ARLINGTON 


On 1ALJg ~ 2012, before me personally came fi, -/(!C./;~/k~;rr( 
counsel to the Federal Deposit Insurance Company, to me known, and known to me to be the 
individual(s) described in and who executed the foregoing RELEASE~ and duly acknowledged to 
me that he executed the same. r---------.......:;;/------~::--:-~-...,

(b).(6)
....~·· 

_...~················ 
················· 

Milficent Kaplan 

Ccmmc!!Wellth cJ Virginia 


Notary Pl.lblic 

Commiuion No. 73Bi42.2 Jordan S. Katz 


MyCcmmiseion Expires 613012015 


Dme.____________________ 

Jordan S. Katz, Esq. 

Personally and on Behalf of the Law Office of 

Jordan S. Katz, P.C. 


STATE OF ______________ 
COUNTY OF _____________ 

On , 2012, before me personally came--:------ 
personally and on behalf of the Law Office ofJordan S. Katz, P.C., to me known. and known to 
me to be the individual(s) described in and who executed the foregoing RELEASE, and duly 
acknowledged to me that he executed the same. 

Notary 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by 

each ofthem or their duly authorized representative on the dates hereinafter subscribed. 

Federal Deposit Insurance Corporation, as 
Receiver for AmTrust Bank 

DMe:___________________ 

STATEOF __________~---
COUNTYOF _____________ 

On 2012~ before me personally came --------.......J 
an·o_fficer ofFederal Deposit Insurance Company. to me kno~ and known to me to be the 
indlvidual(s) described in and who executed the foregoing RELEASE, and duly acknowledged to 
me that he executed the same. 

(b)_(6) 
-············· ············ 

···················· 

Jo 
Personally and on Behalf of the Law Office of 
Jotdan S. Katz, P.C. 

~ 
On f"__ - t 2 ,2012, before me personally came ..;:.,_) o fif2.... S: i:;;b.. 

personally and on behalfof the Law Office ofJordan S. Katz. P.C., to me known, and known to 
me to be the mdividuai(s) described in and who executed the foreaoiruzRELEASE and dulv 
acknowledged to me that he executed the same. _{1:>.)(6) 
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SETTI.El\1ENT AGREE~1ENT AND MUTUAL RELEASES 

This Settlement Agreement and Mutual Releases C'Agreement") is made this _ _/~~- day 

of August, 20ll by, between and among the following undersigned Parties: the Plaintiff, Federal 

Deposit Insurance Corporation, in its capacity as receiver for .AmTrust Bank ("FDIC-R"); and 

the Defendant Nicola A. Hurry ("Huny"); both ofwhom are parties in a case captioned FDIC, as 

Receiver for Am Trust Bank v. The .lvfortgage Zone Inc., et al., Case No: 208-CV -03369 

(E.D.N.Y.) ("The Litigation"). 

·wHEREAS, In August, 2008, AmTrust Bank initiated The Litigation against numerous 

bonowcrs, its closing attorney Dean Rcskakis, its mortgage broker, The Mortgage Zone Inc., and 

other individuals and entities alleged to be involved in the origination of mortgages using 

improper flip transactions and straw buyers, including c.laims against Hurry for fraud and breach 

ofcontract related to one such mortgage; 

WHEREAS, Hurry has denied the allegations asserted against her for fraud and breach of 

contract; 

\VHEREAS, Htury has provided the FDIC-R '-Vith a sworn aflidavit and other financial 

materials io demonstrate that she is indigent and unable to pay a judgment; 

\VIIEREAS, the FDIC-R has relied upon the accuracy of the infonnation provided by 

Hurry regarding her financial co.ndition; and 

WHEREAS. withoui any admission of liability by any of the undersigned Parties, the 

Parties deem it to be in their respective best interests to end their disputes arising out of and 

-1~ 
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related to The Litigation, and avoid fmthcr costs and risks associated with The Litigation and 

enter inio this Agreement. 

NOW, THEREFORE, in consideration of the promises, undertakings and releases stated 

hero.in, the sufficiency of which consideration is hereby acknowledged~ the undersigned Parties 

agree, each ·with each other, as follows: 

Section l. Hurrv's Agreement to Cooperate. 

A. As an essential covenant and. condition to this Agreement, Hmry agrees to 

provide a sworn statement to the FDIC-R regarding the persons, entities) and events involved in 

the Litigation. 

B. Hurry further agrees to cooperate fi.llly with the FDJC-R in the ongoing Litigation 

and any future litigation related to the persons, entities, and events involved in the Litigation, 

including, if necessary, testifying regarding the persons, entities, and events involved in the 

Litigation. 

Section 2. Stipulations and Dismissals. 

Upon execution of this Agrev"'111ent by each of the undersigned Parties. the FDIC-R shall 

dismiss with prejudice all of its claims .in the Litigation against Hurry. The FDIC-R shall 

prepare and execute a stipulation of dismissal with prejudice as to these claims within 30 days 

after receipt of the swom statement by Hurry. 

Section 3. Mutual Release.s. 

A. Release ofHun·y by the FDIC-R. 

Effective upon receipt of the swom statement specified. in Section 1 above, the FDIC-R 

hereby releases and discharges Huny, her insurers, representatives, successors, assigns and 

2 




Page 3 

attorneys, from any a.11d all claims) demands; obligations, damages, actions, causes of action~ 

direct or indirect, in law or in equity~ bel.onging to the Ji'DIC-R that arise from or relate to The 

Litigation. 

B. Release of the FDIC-R bv rlurry. 

Effective simultaneously \\ith the release in Section 3.A above~ Hurry, on her own behalf: 

and on behalf of her heirs, executors, administrators, representatives, assigns. insurers, and 

attomeys hereby releases and discharges the FDIC-R from any and all claims, demands, 

obligations. damages, actions, causes of action, djrect or inclirect, in law or in equity, that arise 

from or relate to the Litigation. 

C. Express Reservation ofReleases Bv The FDIC. 

1. Norvvithstanding any other provision. by this Agreement, the .FDIC-R does not 

release and CJ...-pressly preserves fully and to the san1c extent as if the Agreement had not been 

executed, any rights, claims or causes ofaction: 

1. Against any other party in the Litigation not expressly released by tllis 

Agreement; and 

n. Which are not expressly released in Section 3A. above. 

2. Notwithstanding any other provision of this Agreement, nothing herein limits, 

waives, releases, dirnif'ishcs or compromises the jurisdiction and authority of the Federal Deposit 

Insurance Corporation in the exercise ofits supervisory or regulatory authority to institute 

administrative enforcement o.r other proceedings seeking removal, prohibition~ civil penalties, 

restitution or other relief it is authorized. to seck pursuant to its supervisory or regulatory 

authority against any person~ or which may arise by operation oflaw, tule, or regulation. 
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3. Notwithstanding any other provision of this Agreemcntl this Agreement does not 

waive any claims which could be brought by the United States lhrough the Department ofJustice 

or the United States Attorney's Office for any federal judicial district. h1 addition, the FDIC-R 

specifically reserves the rig.l:lt to seck court ordered restitution pursuant to the relevant provisions 

of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq., ifappropriate. 

Scction4. Representations and Acknow1edgrn_~_l:l1~ 

A. No Admission of Liability. The WJ.dcrsigncd Parties each acknowledge and agree 

that the matters set forth in this Agreement constitute a settlement and compromise of disputed 

claims and that this Agreement is not an admission or evidence of any liability of any of them 

regarding any claim. 

B. Execution in Counterparts. This Agreement may be executed in counterparts by 

one or more of the Parties named herein and all such counterparts when so executed shall 

together constittJte the :fi.nal Agreement, as if one document had beetl signed by all Parties hereto; 

and each such counterpart, upon execution a.nd delivery, shall be deemed a complete original, 

binding the Party or Parties subscribed thereto upon the execution by all Parties to 1his 

Agreement. 

C J3inding Effect. Each of the undersigned persons represents and warrants that 

they arc a Party hereto or are authorized to sign this Agreement on behalf of a Party~ and that 

they have ihe full power and authority to bind such Party to each and every provision of this 

Agreement. This Agreement shall he binding upon and inure to the benefit of the undersigned 

J>arties and their respective heirs~ executors, administrators, representatives, successors, assigns 

and attorneys. 
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D. ,S.p~.cific Representati.gp.s, ·warranties and Disglt.rimer. Hurry acknowledges that 

in determining to settle the claims released.herein, the FDIC-R reasonably and justifiably relied 

upou the accuracy of .financial information provided Hurry. If Hurry failed to disclose, or 

misrepresented the nature or amount of: any interest, legal> equitable) or beneficial= in any asset, 

Hurry agrees to cooperate fully with the FDIC-R to transfer its interest in the asset to the FDIC-R 

and to sign any and aU documents necessary to trru.l.Sfer its interest in the asset to the FDIC~R. 

M.oreover, ifHurry has failed to disdose any interest, legal, equitable, or beneficial~ in any asset, 

the FDIC-R in its sole discretion, may exercise one or more or all of the following remedies: (a) 

the FDIC-R may declare the release granted 1o Hurry as null and void; (b) the FDIC-R may sue 

Hurry for damages, an hyunction, and specific performance for the b:r.each of this Agreement; 

and {c) the FDIC~R may seek to vacate any dismissal order and reinstate the FDIC-R's claims 

against Hurry. Hurry agrees tl1at if she has failed to disclose, or misrepresented the nature or 

amollilt of> any interest1 legal, equitabJe, or bene.ficial, in any asset, Hurry consents to the 

reinstatement of FDIC-R's claims and waives any statute of limitations defense that would bar 

aYJ.y of the FDIC-R's claims against her. 

E. Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law, or in its absence_, the laws oftl.1.e State ofNew York. 

F. Entire Agreement and Amendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersigned Parties concerning the matters 

set forth herein. This Agreement may not be amended or modified except by another written 

instnunent signed by the parties to be b()und thereby, or by their respective autho.rizcd attorneys 

or other representatives. 
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G. Advice of Co~. Each Party hereby acknowJedges that it has consulted with 

and obtained the advice of cowlSCl prior to executing tbis Agreement, and that this Agreement 

has been explained to ihat Party by his or her counseL 

fN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each ofthem or their duly authorized representative on the dates hereinafter subscribed. 

Fegeral Deposit Insurance Corporation, as 
Receiver for AmTrust Bank 

····························IL....--_···_·······························__ 

Nicola Hurry 

Drue._____________________ 

H605699 

6 




Page 7 

G. Ad~ice of C01msel. Each Party hereby acknowledges that it has consulted with 

and obtained the advice of counsel ptior to executing this Agreement, and that this Agreement 

has been explained to that Party by his or her counseL 

IN 'WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representative on the dates hereinafter subsc1ibed. 

Federal Deposit Insurance Corporation, as 
Receiver for AmTrust Bank 

Date:___________ 

Ni.cola Hurry 

Date__{!;-+L_/_.:2~/_2___1/_ _ ~L...-___........_....................._ ........_..............._.......... ...........·---- lQllP)
0 _ _ ··········~ 

116056~ 
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SETTLEMENT AGREEI\iiENT A.~ RELEASE 

This Settlement Agreement and Release (11Agreement1
:) is made as of this 18th day of 

January. 2012, by, between, and among the Federal Deposit Insura.<J.ce Corporation as Receiver. 

for AmTrust Bank, Cleveland, Ohlo ("FDIC~R')), and Paramount Equity Mortgage, Inc. 

("PEM') (individually) the FDIC-R and .PE?\.1 may be referred to hereiri as a ' 4.Party" and 

collectively as the "Parties"). 

WHEREAS: 

Prior to December 4, 2009, Am Trust Bank, Clevelan~ Ohio, previously known as Ohio 

Savings Bank (''Bank"), was a depository institution organized and existing under the laws ofthe 

United States. 

On December 4) 2009, the Office ofThrift Supervision clo~ed the Bank and appointed. 

the Federal Deposit Insurance Corporation as its receiver. In accordance with 12 U.S.C. §. 

1821(d), the FDIC-R succeeded. to all rights} titles, powers, and privileges of the Bank, including 

those with respect to its assets. 

PEM and the Bank entered into aMaster Conespondent Loan Purchase Agreement dated 

Januacy 11, 2006 (''Contract''). Pursuant to the terms of the Contract, PEM sold to the Bank 

various tesidential mortgage loans. The Bank's assets now belonging to the FDlC-'R include any 

and all of the Bank's claims, demands, and causes ofaction. including all ofthe Bank's claims 

related to any and all loans PEM sold under the Contract to the Bank ("Loans"). 

A dispute has arisen between the Parties with respect to claims by the FDIC-R to PEM 

for repurchase and/or indemnity on certain of the Loans based on alleged breaches of 

representations and warranties set forth in the Contract (hereinafter any and all present and future 

claims by the FDIC-R against PEM under the Contract ofan obligation to repurchase or 
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indemnify for losses associated with the·Loans is referred to as the "Claims"). TI1e Parties , · 

engaged in settlement negotiations as a result of the Clai::ms. The Parties now deem it in their 

best interests to enter into this Agreement to avoid the uncertainty, trouble, and expense of 

litigation. 

NOW, TIIEREFORE, in consideratiO:n of the promises, undertakings, payments; and· 

releases stated herein, the sufficiency ofwhich consideration is hereby acknowledged, the 

undersigned Patties agree, each with the other, as follows: 

SECTION I: Payment to FDIC-R. 

A. As an essential covenant and condition to this Agreement, on or before February. 

10, 2012~ PEM shall pay the FDIC~R the total sum_ofTwo Hundred Thousand Dollars 

($20~;000) (the HSettlement Payment"). The Settlement Payme~t shall be due on or before 

either: (1) February 10, 2012; or, (2) five (5) business days following PEM's actual receipt of a 

copy of this A ..g:reement which has been signed by an authorized representative of the FDIC~R, 
. . 

whichever date shall last occur. The Settlement Payment shall be made by wire transfer made 

payable ro "Mortgage Recovery Law C'rroup Client Tmst Account," Account Number: 

~B~~~l : I ~outingNumbe~ feference: ArnTrust/Paramount Equity Moltgage m' 

Settlement. 

B. If the FDIC-R does not receive. the Settlement Payment in full on or before the date 

detennined by subparagraph A above ("Settlement Payment Due Date1
'), then the FDIC-R, in its 

sole discretion, shall have the right to: 

1. extend the period oftime for payment, including interest accruing from the 

Settlement Payment Due Date through the date ofpayment at a rate calculated in 

accorda.11ce with 26 U.S,C. § 6621 (b )(3); or 

2 
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2.· . · enforce this Agreement and> in such event, PEM agrees to jurisdiction in 


Federal District Court in California and to pay all ofthc FDIC-R'sreasonable attorney's 


fees and costs expended in enforcing the tenns of this Agreement; or 


3. 	 declare this Agreement null and void, move to vacate any dismissal order, 
l 
. t 

to whiCh PE1vf agrees to co.iisentf and institute an action oii the FDIC~R's claims, -as to : 
. ~ 

which PEM waives any and all objections and defenses and covenant and agree not to 


assert any objections and defenses; and/or 


4. seek any .other reliefavailable to it in law or equity, 

Any extension oftime for delivery of the Settlement Payment shall notprejudice the FDlC-R'.s 

right to take other action or seek any rehef during or .after such period ofextension, including the 

right to bring an action to enforce the Agreement~ or ~eclare the Agreement null and void. 

SECTION II: Releases. 

Each Party acknowledges thafthis Agreement applies to all claims for injuries, damages, 

or losses of any type or nature (whether those injuries, damages, or losses are knovm or 

unknoVvllj foreseen or tmforesee~ patent or latent) which that Party may have against another 

Party arising from the Claims. Each Party hereby expressly waives application of Ca[ffornia 

Civil Code §1542 and any other similar statute or rule. 

Each Party certifies that they have read and understood the following provisions of 

California Civil Code §1542, which states in pertinent part as follows: 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which ifknown by him or her must have 
materially affected his or her settlement with the debtor. 

Each Party understands and acknowledges tbat the sigpificance and consequence of its 

waiver of Califomia Civil Code §1542 is that even if any Party should eventually suffer 

3 	 I 
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additional damages arising out of the Claims, the claims and causes of action that were or could. 

have been asserted relating to the Claims~ or any facts or circumstances related to the Claims, · 

that Party will not be able to make. any claim against the other Party for those damages. 

Furthennore, each Party acknowledges that it consciously intends these consequences even as to · 

claims for danuige8 that niay exist as of the date of this release but which tha:t Party does not · · 

lmow exists, and which, ifknown, would materially affect that Party's decision to execute this 

release, regardless ofwhether that Party's lack ofknowledge is the result ofignorance, oversight, 

enor, negligence, or any other cause. 

A. The f'DIC-R's Release. 

Upon receipt of the Settlement Payment, plus any accrued interest, and except as 

provided in PARAGRAPH II.C., the FDIC-~ for itself and its successors and assigns, hereby 

releases and discharges PEM and its respective employees, officers, directors. representatives: 

heirs, executors, administrators) successors and assigns> from any and all claims, demands, 

contracts~ obligations~ damages, actions, and causes of action, direct or indirect, in law or in 

equity belonging to the FDIC-R, arising out of or relating to the facts and circumstances giving 

rise to the Claims. 

B. PEM's Release. 

Effective simultaneously \\t:ith the release in PARAGR..A.PH II.A. above, P~ on behalf 

ofitself, and its respective employees, office:rs1 directors, representatives, heirs, executors, 
. . 

administrators, successors and assigns. hereby releases and discharges the FDIC-R~ and its 

employees, officers, directors, representatives, successors and assigns~ from any and all claims 

belonging to PEM, arising out ofor relating to the facts and circumstances alleged by the Claims. 

C. Exceptions to Release by FDIC-R 
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·. L · :·: .Notwithstandipg any other provision of this Agreement, the FDIG-Rdoes .. 

not release; .and expressly preserves fully and to the same .extent as if this Agreement had not , 

been executed~ any claims or causes ofaction: 

a. against PEM or any,other person or entity for liability, if any, 

· incuil-ed as the niaker, endorser or guarantor ofany pi·omissory note or indebtedness payable or . · · 

owed by them to FDIC-R the Bank, other financial institutions, or any other person or entity. 

including without limitation any claims acquired by FDIC-R as successor in interest to the Bank 

or any person or entity other than Bank (for the avoidance ofdoubt, the pro·visions of this 

paragraph II(C)l(a) do not apply to or concern any or all ofthe following: (i) any Loan endorsed · 

by PEM as pru.t of the sale ofthat Loan pursuant to the Contract; and/or (ii) any guarantee given 

' ' 

by PEM or any ofits employees, officers, directors~ representatives, successors or assigrurm 

connection with the Contract); 

b. against any person or entity not expressly released by the FDIC-R 

in this Agreement; or 

c, which are not ex-pressly released in P AR.I\GRAPH ll.A. above; or 

d. · arising out of any axisting or failed financial institutions other than 

the Bank. 

2, Notwithstanding any other provision of this Agreement, nothing hereL.1. 

limits, waives~ releases, diminishes or comprotn.ises the jurisdiction and authority of the Federal 

Deposit Insurance Corporation in the exercise ofits supervisory or regulatory authority to 

institute administrative enforcement or other proceedings seeking removal, prohibition, civil 

penalties~ restitution or other relief it is authorized to seek pursuant to its supervisory or 
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regulatory authority against any person, or which may arise by operation oflaw~ ·rule, or .. 

:. -::-.. . regulation. 

· 3. Notwithstanding any other provision of this Agreement, this Agreement 

. does not waive any claims wlrich could be brought by the United States through the Department 

of Justice~ the United States Attorney's Office for any federal judicial district. Jn addition, the 

FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the.relevant · 

provisions oftheVictimandWitness Protection Act, 18 U:S.C. § 3663, et. seq., if appropriate. 

SECTION Ill: Insolvency. 

A · , Insolvency. 

PEM warrants as to payments made by or on ~ts.or its behalf)hat at the time of such 
.. .

payment, it is not ins?lvent nor will the payment made by or on its behalf rende~ it insolvent 

within the meaning andior for the purposes of the United States Bankruptcy Code. This warranty 

is made by PEM and not by its counsel. 

B. Preferences. 

In the event that the FDIC-R is required to return any portion ofthe Settlement Payment 

due to a final order by a court that the transfer ofthe Settlement Paym(,"llt or any portion thereof 

constituted a preference, voidable preference, :fraudulent transfer or similar transaction, then, in 

its sole discretion, the FDIC-R may, without waiver of any other rights it may have in law or 

equity) pursue any of tbe rights and remedies set forth inparagraph I( C) above, and/or otherwise 

permitted by law. 

SECTION IV: Termination. 

fu the event the FDIC-R exercises its right to declare this Agreement null and void as 

provided herein, then, for the purposes of any statute of limitations or other time-based defense 
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to any ofthe claims of the FDIC-R; the parties to this Agreement shall be deemed to have 

reverted to theirrespective status as of5:00p.m. Eastern Time, December 1, 2011. 

SECTIONV: Notices. 

Any notices requited heretmder shaH be sent by registered mail. frrst class, return receipt. 

.,requested· oi maybe sent by email. to the following: .. t 

Ifto the FDIC-R: 

Michael Deibick 

Mortgage Recovery Law Group 

700 North Brand Boulevard, Suite 830 

Glendale, California 91203 

(818) 630~7905 

(b)(6) I ············-····················· ... .... ···············~;;;;·;;;;;....------~---------1 

.. 
IftoPEM: 

Matt Dawson, EVP 

Paramount Equity Mortgage, Inc. 

4202 Douglas Blvd, Suite 100 

C'mmite Bay, CA 95746 


(b)(6).. ...................I._______________. 
········-·...····--······..·········· ...... 

SECTION VI: Other Matters. 

A. No Admission ofLiability. 

The undersigned Parties each aclmowledge and agree that the matters set forth in this 

Agreement constitute the settlement and compromise ofdisputed claims and defen.')es. -that this 

Agreement is not an admission or evidence of liability or infinnity by any of them regarding any 

claim or defense, and that the Agreement shall not be offered or received :in evidence by or 

against any Party hereto~ except to enforce its tenus. 

r 
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B; Execution in Counterparts. 


This Agreement may be executed in counterparts by one or more of the Parties .named. 


herein and all such counterparts when so executed shaH together constitute the fmal Agreement, 

as ifone document had been signed by all Parties hereto; and each such counte..tpart, upon 

execution and·deli~ery, shall be deemed a complete original, hinding the Party orParties. 

subscribed thereto upon the execution by all Parties to this Agreement. 

C. Bindi:orr Effect. 

All ofthe undersigned persons represent and warrant that they are a Party hereto or are . 

authorized to sign this Agreement on behalf ofthe respective Party, and that they have the full 

power and authority to bind such Party to each and every provision ofthis Agree.rnent This 
,_ ,. 

:· Agreement shall be binding upon and inure to the benefi~·of the lUldersigned Parties and their 

respective heirs, executors, administrators, representatives, attorneys, successors and assigns. 

D. Entire Agreement. 

Tiris Agreement constitutes the entire agreement and underStanding between and among 

the undersigned Parties concerning the matters set forth herein and supersedes any prior 

agreements or understandings. No representations, warranties or inducements haye been made to 

or relied on by any Party concerning this Agreement and its exhibits other than those contained 

therein. 

E. Amendments. 

This Agreement may not be amended or modified, nor may any ofits provisions be 

waived, except in ·w:dting by the Party or Parties bound thereby, or by their respec~ve ~uthorized 

attomey(s) or other representative(s). 

F. Reasonable CooperatioiL 
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1. The undersigned Parties agree to cooperate in good faith to effectuate all 

the terms and conditions of this Agreement, including doing, or causing their agents and . 

attorneys to do, whatever is reasonably necessai:Y to effeetuate the signing, delivery, execution, 

· filing, recording; and entry) ofany documents necessary to perfonn the terms of this Agreement. 

2. Further, PEM agrees to cooperate fully with the FDIC.:R mco1:mection 

with any action required under this Agreement. Any such cooperation that involves any out of 

pocket costs is subject to reasonable reimbursement by the FDIC-Rpursuant to its internal 

guidelines and policy for such reimbursement. 

G. Choice ofLaw. 


This Agreement shall be interpreted, construed and.enforced according to applicable 


·.. federal law, or in its absence, the internal laws 
•' 

ofthe State ofCalifornia, without regard to its 

conflicts oflaws. 

H. Advice ofCounseL 

Each Party hereby acknowledges that he or it has consulted with and obtained the advice 

ofcounsel prim to executing this Agreement, and that this Agreement has been explained to that 

Party by his or its counsel. 

I. Title and Cm>tions. 

All section titles and captions contained in this Agreement are for convenience only and 

shall not affect the interpretation of this Agreement. 

J. AuthorshipiConstruction. 

This Agreement sets forth terms and agreements jointly negotiated by the Parties. It is 

expressly a reed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it. 

9 
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IN WITNESS WHEREOF, the pruties hereto have caused this Agreement to be e..xecuted by each 

ofthem,or their duly authorized representatives on the dates hereinafter subscribed.· ... :, ··. 

FDIC as Receiver .for AmTrust · Paramount Equity Mortgage,Inc. 
Bank, Cleveland, Ohio 

By: By: 
• ... · 

Name: Name: 

Title: Title: 

Date: Date: 

·.

( 
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IN WITNESS \\!HEREOF, the parties hereto have caused this Agreement to be executed by each 

of them or their duly authorized representatives on the dates hereinafter subscribed. 

FDIC as Receiver for AmTrust Paramount Equity Mortgage, Inc. 

By: 

Name: -----------------------· 
Title: Lt?V!Ift. ( Title: 

Date: ~k~~-~ ,).._ot l- Date: 

10 
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SETILEMENT AGREEMENT AND MUTUAL RELEASES 

This Settlement Agreement and Mutual Releases ("Agreement") ace made this L.f_rf.... 
day of ¥..~ 2012 by, between and among the following undersigned Parties: the 

Plaintiff, Federal Deposit Insurance Corporation, in its capacity as receiver for AmTrnst Bank 

CPDIC-R") and the Defendant Artisan Mortgage Company, Inc. C'Artisan~•), parties in a case 

captioned FDIC as Receiver for A.mTrnst Bank v. Malik, et al., Case No: 1:09-CV-04805 

(E.D.N.Y.) ("The .Litigation"). 

WHEREAS, In November. 2009, AmTrust Bank ("AmTrust") initiated The Litigation 

against its closing attorney Pankaj Malik, several of its mortgage brokerS) and other individuals 

and entities alleged to be involved in the origination of mortgages using improper flip 

transactions and straw buyers, including claims against Artisan related to the origination of loan 

flles containing Certain misrepresentations; 

WHEREAS, on December 4, 2009, AmTrnst was closed by the Office of Thrift 

Supervision and, pursuant to 12 U.S.C. § 1821(c), the ·Federal Deposit Insurance Corporation 

was appointed receiver. In accordance with 12 U.S.C. § 182l(d). the FDIC·R succeeded to aU 

rights, titles, powers. and privileges of the Bank1 including those with respect to its assets and all 

of the Bank's claims, demands, and causes of action, including those claims asserted in The 

litigation; 

'WHEREAS, Artisan has denied the allegations asserted against it for breach ofcontract; 
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WHEREAS, Artisan has provided the FDIC-R with a sworn aff1davit and other financial 

materials to demonstrate that it has limited means from which to pay a judgment; 

WHEREAS,' the FDIC-R has relied upon the accuracy of the information 

provided by Artisan regarding its fmancial condition as a material condition for entering this 

Settlement Agreement; and 

WHEREAS. without any admission of liability by any of the undersigned Parties, the 

Parties deem it to be in their respective best interests to end their disputes arising out of and 

related to The Litigation, and avoid further costs and risks associated with The Litigation and 

enter into this Agreement. 

NOW, THEREFORE. in consideration of the proinises, tmdertakings and releases stated 

herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties 

agree, each with each other, as follows: 

Section 1: PaYPl§t to the FDJ~-R. 

A. As·an· essential c-ovenant . and condition to this Agreement, Artisan agrees to pay 

the FDIC-R the swn of Fifteen Thousand Dollars ($15,000.00) (the "Settlement Funds") to be 

paid within 30 days of the execution of this Agreement, together with interest thereon 

commencing on the 3lsi day after the execution of this Agreement through the date of payment, 

at a rate of 6% per anum. 

B. Upon the execution of .an original or originals in counterparts, of this Agreement 

by each of the undersigned Parties, but no later than•30 days after the execution of this 
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Agreemen~ Artisan shall deliver the Settlement Funds to the FDIC·R by direct wire transfer into 

an account designated by FIHC-R or by certified or cashier's check drawn upon a depository_ 

institution acceptable to FDIC-R. 

C. 'Without waiving any other rights that FDIC-R may have, in the event that the 

Settlement Funds, including all accm~ interest as may be applicable, are not paid to the FDIC-R 

by Artisan in the respective a,mounts described above, and within 30 days of the ~ecution of this 

Agreement, then the FDIC-R shall have the right. in its sole discretion, prior to the receipt of any 

delinquent payment by Artisan to declare this .Agreement null and void, extend this Agreement 

for the period of tjme untU the FDIC-R receives all of the·Settlement Funds and/or enforce this 

Agreement The Parties further aclq:l.owledge and-coosent to the jurisdiction of Magistrate Judge 

co~on with her co_ntinuing role overseeingAttack for enfor~ement ·of 
.
thjs Agreerrient in .. . 

settlement negotiations related to The Litigation. 

Section 2: Artisan's Ag:ret:me!).t to Cooperate. 

A As an essential coVenant and condition to this Agreement, Artisan agrees to make 

available a corporate representative, knowledgeable about the Subject Loan transactions and to 

provide a sworn statement-to the FDIC-R regardi.Dg the persons, entities, and events involved in 

the Subject Loan transactions and The Litigation. 

B. Artisan funher agrees to cooperate fully with the FDIC-R in the ongoing 

Litigation and any furure litigation or other proceedings related to the persons, entities, and 

events involved in The Utigation, including, if necessary, testifying regarding the persons, 

entities, and events involved in The Litigation. 
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Section 3: Stipulations and Dis;miss§ls.
. . 

Upon execution of this Agreement by each of the undersigned Parties and upon re-eeipt of 

the Settlement Funds by the FDIC-R in the amount specified in Section 1 above from Artisan, 

plus any accrued interest pursuant to Section lA, the FDJC-R shall dismiss with prejudice all of 

its claims .in the Litigation against Artisan. A stipulation of dismissal with prejudice as to these 

claims shall be prepared by the FDIC-R and executed by Artisan within 30 days after receipt of 

the sworn statement by the FDIC·R from Artisan. 

Section 4: MutualBeleases. 

A. Release of Artisan by the IDIC-R. 

Effective upon payment of the Settlement Funds in the amotmt specified in Section 1 

above, the FDIC-R hereby releases and discharges Artisan. its insurers, representatives, 

successors, assigns and attorneys, from any and all claims, demands, obligations, da.tmges, 

actions, causes of action, direct or indirect~ in law or in equity, belonging to the FDIC-R that 

were asserted in The Litigation. including, without limitation, claims regarding loans for whiclt 

Pankaj Malik or Malik & Associates; P.C. served as a closing attorney for AniTrust Bank. 

B. Release of the FDIC-R by Artisan. 

Effective simultaneously with the release in Section 3A above, Artisan on its own behalf, 

and on. behaJf of its insurers, representatives, successors, assigns and attorneys hereby releases 

and discharges the FDIC-R from any and aU claims, demands, obligcW.ons, damages, actions, 

causes of action, direct or indirect. in law or in equity, that arise from or relate to the Litigation, 

including but not limited to any rights of subrogation. 
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C. Express Reservation of ReJ&ruies By The FDIC. 

l . Notwithstanding any other provision, by this Agreement, the FDIC·R does not 

release and expressly preserves fully and to the same extent as if the Agreement had not been 

executed, any rights, claims or causes of action: 

L Against any other party in the Litigation not expressly released by this 

Agreement; and 

ii. Which are not expressly released in Section 4A, above. 

2. Notwithstanding any other provision of this Agreement, nothing herein limits, 

waives, relQaSes. diminishes or compromises the jurisdiction and authority of the Federal Deposit 

Insurance Corporation in the exerCise of its supervisory or regulatory authority to institute 

administrative enforcement or other proceedings. seeking removal, prohibition, civil penalties, 

restitution or other relief it is authorized· to seek pursuant .to its supervisory or regulatory 

authority against any person, or which may arise by operation of law; rule. or regulation. 

3. Notwithstanding any other provision of this Agreement, this Agreement does not 

waive any claims which couid be brought by the United States through the Department ofJustice 

or the Unjted States Attorney's Office for any federal judicial district. In addition, the FDIC~R 

specifically reserves the right to seek court ordered restitution pu.rSuant to the relevant provisions 

of the Victim and Witness Protection Act, 18 U.S.C. §.3663, et. seq., ifappropriate. 

SectionS: Representations and Aclroowledgments 

A. No Admission of Liability. Tite undersigned Parties each acknowledge and agree 
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that the matters set forth in this Agreement constitute a settlement and compromise of disputed 

claims previously defined and that this Agreement is not an admission or evidence of any 

liability of any of them regarding any claim. 

B. Execution in Counterparts. This Agreement may be execute4:1 in OOWlterparts by 

one or more of the Parties named. herein and all such counterparts when so executed shall 

together constitute the final Agreement, as if one document had been signed by all Parties hereto; 

and each such counterpart, upon execution and delivery, shall be deemed a complete original, 

binding the Party or Parties subscribed thereto UPQn the execution by all Parties to this 

Agreement. 

C. Binding Effect Each of the undersigned persons represents and warrants that 

they are a Party hereto or are authorized to sign this Agreement on behalf of a Party, and that 

they have the full power and authority to bind such Party to each and every provision of this 

Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned 

Parties and their respective heirs, executorsj administrators, representatives, successors, assigns 

and attorneys. 

D. Specific Representations Warranties and Disclaimer. Artisan expressly 

acknowledges that in determining to settle the claims released here, the FDIC-R has reasonably 

and justifiably relied upon the accuracy of financial information in the affidavit submitted. If. in 

its affidavit, Artisan has failed to disclose any interest, legal, equitable, or beneficial, in any 

asset, Artisan agrees to cooperate fully with the FDIC-R to transfer its interest in the asset to the 

FDIC-R and to sign any and all documents necessary to transfer its interest in the asset to the 

6 




Page 7 

FDIC-R. Moreover, if. in its affidavit Artisan has failed to disclose any interest, legal, equitable, 

or beneficial, in any asset. the FDIC-R in its sole discretion. may exercise one or more or all of 

the following remedies: (a) the FDIC-R may declare the rcleases granted to Artisan as null and. 

void; (b) the FDIC-R may retain the Settlement Funds; (c) the FDIC may sue Artisan for 

dam':ges. an injunction. and specific performance for the breach of this agreement; and (d) the 

FDIC-R may seek to vacate any dismissal orrler and reinstate the FDIC-R's claims agai.nst the 

Artisan. Artisan agrees Ulai if, in its affidavit, it has failed to disclose any interest, legaL 

equitable, or beneficial, in any asset, Artisan consents to tbe reinstatement of FDIC-R's claims 

and waives any statute of limitations that would bar any of the FDIC-R's claims against it. 

E. Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law~ or in its absence. t,b.e laws of the State of New York. 

F. Entire Agreement and Amendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersigned Parties concerning the matters 

set forth herein. This Agreement may not be·amended or modified except by another written 

instrument signed by the parties to be bound·thereby, or by their respective authorized attorneys 

or other representatives. 

G. Advice Qf COui1sel. Each Party hereby acknowledges that it has consulted with 

and obtained the advice of counsel prior to executing this Agreement. and that this Agreement 

has been explained to that Party by his or her counsel. 

IN WITNESS WIIEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representative on the dates hereinafter subscribed. 

7 
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Federal Deposit fusurance Corporation. as 
Recej¥.et:.for AmTrust Bank 

(b)(6) 

Artisan Mortgage Company, 

Date,___;_q~/J_J~h~~_-_ By 

8 
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SETfLEMENT AGREEMENT Al~D RELEASE 

This Settlement Agreement and Release c·Agreement..) is made M of1his 151h day of 

Septembc:T~ 2011, by, between, and among the Federal Deposit Insurance Corporation as 

Receiver for AmTrust Bank, Cleveland. Ohio ("FD!C-R11
), and PrimeLending, a PtainsCapital 

WHEREAS: 

On December 4, 2009, the Office ofThrift Supervision closed AmTrust Bank~ Cte.,reland, 

Ohio$ previously koownM Ohio Savings Bank (the "Bank11
) and appointed the Federal Deposit 

Insurance Corporat1on as its receiver. In accordance with l2 U.S.C. § 18:21(d)t the FDlC-R 

suc~eeded ro all rights, titles, powers, and privileges of the Bank, including those with respect to 

its assets. 

on or about July 26, 2010, FDIC-R initiated a lawsuit entitled Federal Deposit Insurance 

C'Qrp()raticn (1$ Receiverfer Am Trust BarJk, Cleveland Ohio v. Daniel Koenn~ an individual, and 

Primdending; a Plains C11piial Ccrmpany, United States .District Court Case Number CVl o~ 

5528~RGK {VBI0:) (hereinafter. the "Aetiontf). On or lllbou.t May 121 2011. the FDIC-R filed the 

First Amended Complaint in the Action, which werted a cla.irn for rel1ef for bre3Ch ofcontract 

against PrimeLend.ing. 

In the Action, FDIC~R alleged that PrimeLending and the Bank entered into a Master 

Correspondent Loan Pur.:;hase Agreement dated May 8, 2007 (the "Contractn). 

In the Action. FDIC·R further alleged that, pursuant to the terms of the Contract, 

PrimeLending delivered to the Bank the following residential mortgage loans: a mortgage loan 

(b)(6) (b)(6)
H Hto-l· lin the principal amount of$620t000 (the I ~an·')whichwasseeured 

·1 •. 
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6
by a deed oftrust Te{:Orded against the real property located atl IPomonlltC.A.t (b)( l 

(b)(6) 
andtwomortgageloaruttol lin the principal amounts of$545,600 and $136AOO 

(b)(6) 
(coUectively;theULoan") which were secured by deeds of trust recorded against the real 

(b)(6) 
propertylocatedatl IPomona, CA. 

In the Action, FDIC·R asserted that. pursuant to the Contract~ PrimeLending WH 

6 
obligated to indemnify FDIC-R for certain deficiencies relating to theGcanandthe (b)( )H 

(b)(6) 
-----------·················· ------1----------------

PrirneLending de:Ilie$ (be cause ofaction aUcged against H in the Action. 

To avoid the expense and uncertainty ofcontinued litigation, the Parties desire to enter 

into this Agreement. 

NOW, THEREFORE~ in co-nsideration of the promises, undertakings, payments, and 

releases stated herein1 the sufficiency ofwhich consideration is hereby acknowledged. the 

undersigned Parties agree, each with the other, as foHows: 

A As an essential covenant and condition to this Agreement, on or before 

Sep-ten1f>er t9, 201 J, Prime.Lending shaH pay to the fDlC·R the coral sum ofFour Hundred 

Se'flenty Five Thousand Dollars and no/cents {$415-tOCK)J)O) (the "Settlement Payrnenr•). 

The Settlement Payment shalL be made by wire transfer made payable to "Mortgage Recovery 

(b)(4)Law Group Client Trust Acoount," Account Number:._I__----_-------_-------_-------_,IRomingNurnber~-------
(b)(4) 

1--------------------------- I .Reference: PrimeLending Settlement. 

B. If the FDIC~R does not receive the Settlement Payment in full on or before the date 

determined by subparagraph A above ("Settlement Payment Due Dateft), interest shall accrue at 
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the rate of5% per annum, until the date offuU payment In addition. if the FDIC-R does oot 

receive the Settlement Payment in full on or before the Settlement PaymerH Due Date. the FDIC

R, in its sole discreriont shalJ have the right to: 

L extend fue period oftirne for payment, including interest accruing from the 

Settfernent Payment Due Date through the date ofpayment at a rate calculated in 

accordance with 26 U.S.C. § 662l(b)(3); and/or 

2. enforce this Agreement and, in such eventt Primeic:nding agrees to 

jurisdietion in Federal District Court in California and to pay all of the FDIC~R's 

reasonable attorneys fees and costs expended in enforcing the terms ofthis Agreement; 

and/or 

3, declare this. Agreement null and void, move to vacate any dismissal order, 

to which Primelending agrees to consent~ and re-institute the Action on the FDIC~R's 

claims; andior 

4. seek any other relief available to it in taw or equity, 

SECTION U: Stipulation and Dismissal. 

At .any time afier FDlC-R ~ives the fuUy-executed Agreement and full Settlement 

Payment, plus L'"W accrued interest ifapphcabJe, PrimeLending's oounscl may instruct the FD!C

R's counsel to file a Stipulation of Dismissal of the Action. with prejudice (the "Stipulation"), 

with each party to bear its own costs and attorneys' f«:s. Upon receipt ofsuch instruction from 

Primelem:Jing's c:ounse~ the FDIC·R's counsel shall file the Stipulation within five (5) business 

days. 

At the request of Prime Lending. the FDlC-R agrees to delay the filing ofthe Stipulation 
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ofDismissal ofthc Aetion ro .as to allow PrimeLending time ro subpoena third parties for 

(b)(6)
deposition in th.e Action. including but not limited 1oL..I____·······-·······..,JPrime~dingagr.eesto 

take reasonable steps to subpoena any third parties for deposition as soon as possible in light of 

the deadlines associated with the November 15. 2fH 1 trial date. PrimeLending further agrees 

that ifsuch depositions are not t.ompleted in lime for the FDJCwR to avoid costs associated with 

trial-related deadlines or court appearances, or ifthe court so instructs, the J-l)IC-R is entitled to 

file rhe SHpulatioo ofDismissal ofthe Action with prejudice after providin~ PrimeLending five 

{.5) business days. notice, The FDIC~R agrees t<> provide tc PrimeLending any .non-privileged 

(b)(6) 
dooumentsproducedbyl Ito the FDfC-R in connection with the Action. 

SECTION ur.: Releases. 

Each Party ackoowJedgcs that this Agreement applies to all cla.i ms or causes ofaction for 

aJl injuries, damagest or losses ofany type or nature (whether those injuries~ damages. or losses 

are known or unknown, foreseen or unforeseen, patent or latent) which that Party may have 

(b)(6) ..........................against..tbe..Oiher.Party..re:lating··to·tnef Iwan or[3Lmm··orarisingfrom···t~ ............... J................,,,,!~l(B,l 

(b)(6) 

LoanorEJtoan. Each Party hereby expressly waives application of California. CMI Code 

§ i 542 and any other similar $tstute or rule. 

Each Party certifies that they have read and understood the following. provisions. of 

California Civil Code §I542, which states in pertinent part as follows; 

A general release does not extend to claims which the creditor does 
ooL know or suspect to exist in his or her favor at the time of 
execuling the release, which if known by him or her must have 
materially affected his or her settlement with the debtor. 

Each Party understands and acknowledges that the significance and consequence of its 

waiver ofCalifornia Civil Code§!542 is that even ifany Party stwuJd eventually suffer 
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additi{}nal···damagesrelating···totheEJ.oan or [3Loan-or--arising-out9f.~:::~~l,~!l........... 

.. .. .. --o.I·H ltoa.n. including relating tn claims and causes ofaction that were or could have been 

,....... ~relatingtoth~ano8Loan, or any facts or circumstances related to the 

. ,...........,......F...... · ~ant)rU~ that Party will nof be able to make any claim against the other 

Party for those damages, injuries, or loss. Furthermore. each Party acknowledges that it 

consciously intends these consequences even as to claims for damages that may exist as ofthe 

date of this release but which that Party does not know exists, and wbich. i.fknown. would 

materially aff~t thai Party's decision to e"ecute rhis reierure, regardless ofwhether that Party's 

lack of knowledge is the result ofignorance, oversight, error, negl.igence, or any other cause. 

Upon receipt of the Se1tlement Payment, plus any ac<;rued interest, and except as 

provided in PARAGRAPH Ill. C •• the FDIC-R, for itselfand its employees, successors, and 

assigns hereby releases and discharges PrimeLmding and its respective employees, officers, 

directors, representatives, heirs, executors, administrators, attorneys, sha:rehol~ affiliates 

(includin~ but not limited to, Pla:insCapital Bank and Pl.ainsCapital Corporation), successors and 

assigns. from any and all claims, demands. contracts, obligations, damages, atlions, and causes 

ofaction, -dlrect or .indirect, in law or in equity (hercinafter, "C1aims11
) arising out o( or relating 

(b)(6) 

B. PrimeLending'§ .Bel.ea,se, 


Effective sirnultanoously with the release in PARAGRAPH UtA. above. Prime Lending, 


executors~ administrators, attorneys, shareholders, affiliates. successors and assigns, hereby 

releases and discharges the FDIC-R. and its employees, officers, diroctorst representatives, heirs. 

-5
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executors~ administrators, atrorneys, shareholdeJ's. affiliates, successo~ and assigns, from any 

(b)(6) 	 (b)(6)
-Mdall Claims arising~ut<lt:arrelating·ro•theEJLoan and [3Loan. 

C. E~~tions to Rel~e b~ FDIC-R. 

Notwithstanding any other provision of this Agreement, the FDIC-R does not reh::aset 

and expressly preserves fully .and to the~ extent as if this Agreement had not been executed, 

any claims or causes ofaction: 

t. against PrimeJendlng arising out ofany transactions or l.oans not relating 

••••••••••••• 	 roth~ ILoauandULoant including transactions or loans which arose out ofany 

other existing or failed financial institutions other than AmTrust Bank; .and 

2. which arc not expressly released in PARAGRAPH UI.A. above. 

D. Limitations on Release. 

I. Notwithstanding any other pwvisjon oftMs Agreement, this Agreement 

does not waive any claims. which could be ~rought by the United States through the Depa.rtrnent 

ofJustke and!o.r the United States Attorney's Office for any federaljudidal district Should the 

Department ofJustice and/or the Unites States Attorney bring such a. claim, the FDIC-R reserves 

the right to seek. court ordered restitution pursuant to the relevant provisions of the Victim and 

Wim~ Protection Act. 18 U.S.C. § 3663, et. seq.~ ifappropriate, subject to offset by the 

Settlement Payment described in PARAGRAPH LA above, 

2. · This Agreement is binding on the Federal Deposit rnsurance Corporation 

in its capacity as Receiver f4)f AmTrust Bank~ Cleveland. Ohio. Therefore, where ilie 

Federal Deposit lru;urmce Corporation is not acting in its capacity as Receiver for ArnTrust 

Bank, Clevelandt Ohio, nothing herein limits, waives, releases, diminishes or compromises the 

jurisdiction and authority of the Federal Deposit lnsurance Corporation. 
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SECflON V: lnsol\?en(.y. 

A. Insoht¢tl:Cl!. 

PrimcLending warran1s as to payments made by .or on its bebalfthaf at the time ¢fsuch 

payment, it is not insolvent nor will the payment made by or on its behalfrend~r (l in!IDI.vent 

within the meaning and/or for the purposes ofthe United Stat~ Brulkruptcy Code. This warranty 

is made by PrimeLending and not by its coWlseL 

B. Prefer~cs. 

ln the event that the FDlC~R is required to return anyporticm ofthe Settlement Payment 

due to a final or<ler by acourt that the transfer of the Settlement Payment or any portion theroof 

constituted a preference. voidable preference, fraudulent tt'artSfer or similar transaction, then. in 

its sole discretion, the FDIC-R may. without waiver ofany other rights it may have in law or 

equity~ JlutsUe any of the rights and remedies set forth in PARAGRAPH LB. above; and/or 

othel."'Nise permitted by Jaw. 

SECTION VI: Termination. 

In the event the FOIC-R exercises its right to declare this Agreement null and void as 

provided herein in PARAGRAPH I.B.3, then. for the pu~poses ofany statute oflimitatians or 

other •ime-based defense w any oftbe claims of the FDIC-R the parties to this Agreement shall 

be deemed to have reverted to their respective status as of5:00p.m. Eastern Time. August 25, 

201L 

SECflON VH: Notices. 

Any notices required hereunder shall be sent by registered mail, first class. return receipt 

requested, and may also be sentby email, 10 the following: 

Jfto the FDJC-R: 
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Vanessa H. Widener 
Anderson, McPharlln & C(}l'IDers LLP 
444 South Flower Street. J1st Floor 

:~=~?.~~!es. CA 9~071~290l(b)(6) 1 
Dir~t: {2L3) 236~1613 


Main Phone: (213) 688...0080 

Main Fax: (213) 622.-75(]4 


lfto Primetending: 

Robert BeaU, Esq. 
Brian Farrell, Esq. 
Sheppard Mullin Richter & Hampton LLP 
650 Town Center Dr.• 4m Floor 
Costa Mesa, CA 92626 
{p) (714) 513w5100 
(Q (714) 513-5130 

(b)(6) 

···········I······ 

SECTION VIU: Other Matten. 

A. No Admission ofLiability. 

The undersigned Parties each acknowledge and. agree that the matters set forth in this 

Agreement ~nstimse the settlement and coroprorn.ise ofdisputed chrims and defenses, that lhis 

Agreement is not an admission or evidence of liability or infirmity by any of them regarding any 

daim or defense. and that the Agreemen! shall not be offered or received in evidence by or 

.B. Execution in Count~. 

This Agreement may be e:;:ecuted in counterparts by one or more of the Parties named 

herein and all such coun.terparts when so executed sha.U together constitute th.e final Agreement, 

as ifone dooumem had been signed by all PI.U'ties hereto; and ea~h such counterpart, upon 

execution and delivery. shall be deemed a complete original, binding the Party or Parties 

subscribed thereto upon the execution by aU Parties to this Agreement 
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c. ID.nd,ing Etie<:t, 

All ofthe undersigned persons represent and wammt that they are a Party hereto or are 

authorized to sign this Agreement on bebalf of the respective Partyt and that they have the full 

power and authority to bind such Party to each and every provision of this Agreement This 

Agreement :shall be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors. administrators, representatives, employeest att0'.1"11eysl successors and 

assigns. 

D, tlutire Agreement. 

This Agreemen.t constitutes rhe entire agreement and understanding between and among 

the undersigned Parties concerning the mRtters set: forth herein and supersedes: any prior 

agreements or understandings. No Jeprcsentations1 warranties or inducements have been made to 

or relied on by any Party concerning this Agreement and its. exhibits other than those contained 

therein. 

E. Amendments. 

This Agreement may oot be: amended or modified. oo:r may any of its provisions be 

waived. except in writing by the .Party or Parties bound thereby. or by their respective authorized 

ano:mey(s) or \ltber representative(s), 

F. Reasonable Coorurration. 

J. The undersigned Parties agree to cooperate in good faith. to effoctuate all 

the terms and conditions ofthis Agreements including doin~ or causing their agents. and 

attom.eys to do~ whatever is reasonably necessary to effectuate the signing, delivery, executiont 

filing1 recording~ and entry, ofany documents necessary to perfonn the terms of this Agreement. 

2. Further, Primelending agrees to cooperate fully with the FDfC-R in 
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connection with an .action that is expressly required ofPrimeLending under this Agreement, 

Any such cooperation that 1nvotves any out ofpocket costs is subject [O reasonable 

reimbursement by the FDlC·R pursuant to its internal guidelines and policy for such 

reimbursement, Streb c~ation (if relating roan action expressly required ofPrimeLending 

w1der this Agreement) shall consist of: 

a. producing aJl docum(nts requested by the PDIC-~ without the 

necessity ofsubpoena. as determined by the FDIC·R to be relevant to the Bank; 

b. making themselves available upon reques1 by the f.DlC-R at 

reasonable times and places for interviews regarding facts relevant to the .Bank; 

e. appearing to testify. upon rt4uest by the FDIC-R on matters 

related to the Bank, without the necessity ofsubpoena; 

d. signing truthful affidavits upon request hy the FDJC-R~ regarding 

atJy matter relevant to the Bank 

H. Choice of~. 

TJ1is Agreement shall be interpreted, construed and enforced acoording to applicable 

federal law, or in its absence, the internal laws of the State of Calift:tmia, without regard to its 

conflicts of laws. 

L Advice ofCounsel. 

Each Party hereby acknowledges iliat he or it has consulted with and obtained the advice 

ofC<Junsel prior to executing this Agreement, and that this Agreement has been explained to that 

Party by his or U.s counseL 

-10
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J, Title and c;~,etions. 

All section rides and captions contained in this Agreement are for ronvenicnce only and 

shall not affect the interpretation of this Agreement. 

K. AplhornhiPICsmstruction. 

This Agreement sets forth terms and agreements jointly negotiated by the Parties, Ir b 

express.ly agreed that this Agreement shaH not be cornrtrued for or against any party by .reason of 

which party drafted st. 

rsiGNATtiRES ON FOLLOWING PAGE} 
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by each ofthem Of tht:ir duly authorized representatives em the dates hereinafter sub&cribt:d. 

FDIC as RMver for AmTrust Primtlending) a Plains Capital 
Btuk Oevd•nd f)tdo Compuy

(b)(6) 

sJL...-0-·_______.I ar. 
Nrune:"'"b:·~« /ft. /4[Gv.rk 
Title; -~"'lseL 

Title: 
Date: f/1~!Jl 

Date: -·-------- 

Approved as to form: / 

DATED: September 1!:1, 2011 ANDERSON, McPHARLIN &. CONNERS U,P 


(b)(6) 

"""' \ ~essaH. Widener .._... 
Ahomeya for Plaintiff Federnl !'.)eposit ~ 
Corporation as Receiver for AmTrust Bim.k, C!evland, 
Ohio 

DATED: September_, 2011 	 SHEPPARD, MULLIN, RtCHTER & HAMPTON 
LLC 

---· ·-~ Robert BeaU 
Attorneys for Defendant Primelending, a PLains Capital 
Comp;my 
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JN WITNESS WHEREOF, the parties hereto have caused Uris Agreement robe executed 

by each of them or their duly authorized representatives on the dates hereinafter ~'l.lbscribed. 

FDIC as Receiver tor AtuTrust PrimeJe.ading, a Plains Capita} 

Ba~ Cleveland~ Ohm 


(b)(6) 

By: 

Name~ 

Title: 

Da1e: 

Approve ID1 to fmm and content; 

DATED: September___, 2011 Ai'\JDERSONJ McPHARLIN & CONNERS LLP 


By: 
Vanessa H. Widener 

Attorneys for .PlaintiffFedeml Deposit Insuraru:e 
Corporaticm as Receiver for AmTrust Bank, Clevta.'"ldJ 
Ohio 

DATED: September~ 2011 SHEPPARD MULLIN RICHTER HAMPTON LLC 

By: 
~......:-.-_..-.~--------'-··---J.obert BeilJ ....., 

Attorneys for Defetldant Primeiending~ a Plains Capital 
Company 
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