
. St-:TTLJt:MENT AGREEA1ENT AND RELEASE 

This S¢ttl\.•:mctlt Agxccrncnl ~p.d Release (~Asreement•iLi$< 1lutd¢ a~<~1f ~hi~ 3't77 tXay of 

~!?i:'.'!!lE .. ~~ 20!3~ b;·~ between~ ~nd among the Fcdcml .D(.i:posit tmmmnce C('trporntioo as 
. . . . . 

1·~ . .,. . . " .. ..,. ·r· ·· . . n· ·k ·r:·L {. 0·1·. e. • . ·. ~, . k {··I'DlC' r1-•~ i\..c·1 JS ('O*'r'I'J{AC'·TJNC~ecetl/tll' 101:" t\t\1 Hl({t utm ·~ ib...r.a .· UO ;.>UVmgs ~.:~.:m: . •• ' . . ,.•i,. ,; L~. ~· · . , . 1:1. ·· ... , + ' ·),
. . . 

. . . . . . . . 

BE~STand m~ybe r~tcrred to her~in as<a·•r;~ttyt ~md coHcc~iv\\llY ~s tl~c ;~P~r{tt;$t~), 

On Dccembm·4, 2009; the om~c <.'fThrlft StiJXirvhdnn dosed the B~nk ~lld appt,httcd 
. . . 

tha5.e with res1~ct it) h~ ~sse~s... 

1\ d1sputcha~ .:trisen hehveen the .Pnrtics with re:spcct f<.~ drihns by the F'!l!Cw[{rdatedt<> 

·ttn '~"~.~t·~·~·,.i..,.:,,.i"' in:ri.:i l~t~s·'r.~· . A f r UJAMI CO'NST!PJC.. l'UJN INc:.('"'ALI; M~. fA·M· lH) ~.,..l{•C 'k'C .Ch'<J.,u " l'I'Hl.,;,}f 01.:: ~ t\;t,~, ~~··L . . . ,. .. . ..... \. . . . . ~ . . . . . . ... .. . . , . . ~ ..... 

R.EMilERTO CONTRERAS C'CONTRERAS'1 {C4.~llec.dvely rcf~rred to m~ ''DEFENDANTS'') 

$C(!{iccs ~t~ \)onstrw;:tietn of a bank br~nqh t,uHd1ngin Sunrise, Flm1dat as l!illcgC{i in thtrCircult 

CmJrtactiml in 1hc l71
h Judiciul Clrd~il1 h' and tbt Bl\tW~rd Cmm1y~ fll<)i'i<kti Ca~e No, 08­

. . 

FDIC·R hils rcpres.ctlted. tlfutit is.the exclusive holder of~H.Ciaim~' 11otviithstimding it~ 
. . . . . 

s~dc of the t~at1'k 1s nssct$ toN~'" Yolk Cmnnumity B~nk~ .:md thattbcrt\ are no other tm~ssciioo 



AmTrl}S( Bl.lnk that have not been ~ssigncd to FDIC-R nnd that have no1 been. ~$Setted in the 

instant action. 

The Pna1:ies engaged in se1tlement negotiations as a re~mlt ofthe Circuit Cowt action. The 

Parties llOW deem il in their best in1ercsts to cntor into this Agreement to avoid the \tncertainty, 

trouble. and expense -of litigation) without the admis~ion ofany wrongdoing. 

"KOW~ THEREFORE, in <:oosidcraticn of the promises. undertakings~ pilyments~ aud 

releases smtcd herein, the sufficiency ofwhich consideration is hereby ~cknowledged~ thr:. 

tmdcr.signed Parties agree. each with the other~ as follows: 

SECTION I: Payrmmt to FDIC-R. 

A. As an essential covenant and <.ondltion to this Agreem~nt, MHS~ by and thr\:lugh 

its insunmce carrier, shall pay to the FDJC~R the total stun ofSixty-Two Thousa11d Five Hundred 

l>otlars (S62.5QO) (the "MHS Settlement Payment"). MHS shall sat1sfy its payment obligation 

by rendering its payment on or before 30 days aner the sigtting of this Settlement nnd Release 

Agreement. 

B. In addition, a1so as an essential to"t·emmt attd condition to this Agreement, on or 

before 30 days after the signing of thi~ Senlernent ~nd Retease Agreement. BEST, by and 

through its insurance carrier~, shall pay to the FDIC-R the tma1 sum of Three Hundred Thirty· 

Seven Thousand Five Hundred Dollars S3J71500} (the ''BEST Settlement Payment"), (The MHS 

Settlement Payment fmd the Bl:ST Settlement Paymenl are refel'tro to cotlcctivdy herein as the 

uScttlcment Paymenf'). The Settlement Payment shall be made by a check made payab-le to 

"FDlC as Receh'er of AmTrust Bank'' and shall include reference to osunrise na11k Branch" in 

the memorandum, 
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C, lf the FDIC·R does not r~eive the SeUiemenl P'ayntem. 111 fttlJ on or before the 

dates determined by suht>aragraphs A and B above C'SctUement Payment Due Date .. ~ then the 

FDJC-R, in its sole discrction1 shan have the risht as to the defESuUing settling party(ies) only; 

L extelid the period ofthne tbr payment. including interest accruing from the 

Settlement Payment Due Date through the date of payment nt a rate calculnted in 

accord~nce wHh ~ SS.03, Flmidu Statut~; or 

2. enforce this Agreement and, in such event, Defendants agree to 

jurisdi~tion ht the l 7l'h Judicial Circuit, in and for Brownrd County, Florida and the 

prevailing pmty in any such ac1101t shall be C~ttitlcd to atto:r:ncy•s fees and costs. expended 

in enforcing the terms ofthis Agree-.nent• or 

3. declare this Agreement nuH and void, rrrovc to vacate any dismissal order, 

to whith Defendants agree to .consent, and institute an fi.Ction on the fDlC-R,s Claims; 

and/or 

4. seek any other relief availnb1e to it it) Jaw or equity. 

Any exlension of time for delivery of the Settlernenl ?ayment sln\ll not prejudice the FDJC-R ~s 

right to take other action 'Jr seek any rellefduring or after such period or extensicm, including the 

right to bring an action to cmforce the Agreemwt! or declare the Agreement null and void. 

SECTION Jl: Rf:lca~J~s. 

Ettch Party acknowledges that this Agreement applies to all claims for injuries, damages. 

or losse& of any type or natl.tre (whelher those injuries, damas~~ or losses .arc known or 

unknown, foreseen or unfor~seen, patent or latent) which that P~n1y may have against another 

Party arising fhnn. the Claims. 
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A. The t~PIC-Rt$ Bw~. 

Upon receipt of the Settlement Paytneut, and e4cept as provided in PARAGRAPH H.D., 

the 'PDJC-R~ tbr Hselt' and its successors and .assigns, hereby releases and dischar,gcs Dcfc.ndanls 

ru'ld their respective employees. officers, directors, rcprcsentath·es, insurers, re-insurers.. heirs. 

executors~ ooministrators, agents~ (ltfon-.eys. successors ::md assignst fi·om any and all claims! 

demands. coutrat1s, obliguti<-N"~Sx dumagest nctionst and causes ofaction, direct or indirect, in. ht\\' 

c.r in equity belonging to the FDIC-R. Prising out of or rel~tirt,g to lhe facts and circumstances 

giving rise to the Claims~ including but oot limited to tho~ actually brought or 1l10se that could 

have been broughl in Ca~e Number 08-054859-04. 

ll. MHSts Release. 

Effective simultaneously with the release in PARAGRAPH ILA. above; MH'S, 011 bclmlf 

of itself, and its respettive employe~s. offi¢ers, directm·s, rcp~scntatives, insurers, r.c-.insurers, 

heirs, executor~, administmtors. successors and assigns, hereby releases ~nd discharges the 

FDTC-R and BEST, an.d their cm.ployccs, oft1ccrs. directors, representatives~ agents~ attcmeys~ 

successol's and assigns~ from any and an clnhns belonging to MHS or its insurers, arising out or 

or relating to the fads and circumstances alleged by the Claims, including but not limHcd l" 

those actually brought or those th:lt -co~ild have been brou,ght in C«lse Number 08-054859-04, 

C. Bl5S'f's Retease. 

Effective simultaneously with the release in PARAGRAPH ll.A. nbo•·e, BEST, on behalf 

of it~elf1 and its respective employees, offi-cers, dir~tors. repre:«:ntativcs, insuren:l, re-insurers~ 

heirs. executors, administrators, successors and ussigns1 hereby releases and discharges the 

F'OlC-R and MHS. and their employees, officers, director~, represental1ves, agl;)nts, attomey.s, 

successors and assigns. frona any and nH claims belonging to BEST or its insurers) arising cut of 
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or relating to the facts and circumstances alleged by the Cl&iros, including hut not limite:d to 

1hosc actually brought or those that could have been brought in Case Number 08-054859-04. 

D. Bxce,t?tlons to Release hy F'DTC-R. 

1. Notwithstandil'lg an)' other proviswn of this Agreetnent, the PDIC-R does 

not release, and expressly preserves folly and to the same extent as if this Agreement hAd not 

beelt executed, any claims or causes ofaction: 

a. against Defendants or cmy other person .or entity for liability,. if 

any, incurred as the maker, endorser or guarantor of any pr()mis.sory note or indebtedness 

payable or owed by them to FD[C-R~ the Bank, other finnnciaJ institutions~ or any other person 

or entityi including without limitation any claim~ acquired by FDJC~R as successor in interest to 

the Bank or any person or entity other than Bank; 

b, as,ainst any person or entity not e.xpres:sly released by the FDlC·R 

c.. which are oo1 expressly released in PARAGRAPH IJ.A. above. 

2. Notwithstanding any other provision of this Agreement, ne~thing herein 

limits, wai\'es. releases, diminishes ar compromises the jurisdiction and authority of the Federal 

Deposit Insunmce Corporation in the exercise of its superviswy or reg\datory authority to 

in~titute administrative e•dotccmNl.t or orher p-roceedings seeking remcwal. prohibition, civil 

penalties. restitution or other relief it fs authorized to seck pursualit to its supervisory or 

regulatory muhority against auy person, (,)r ..vhich may arise b)~ operation. of law) rule, or 

regulutiort, that rhc FDIC hr.s jurisdiction over. Nothing in these docmncnts or the subjoct 

litigatio1'1. is intended to suhmit the Dei~'tdnms. or signatories lo this settlement and rclease 

agt·ecmcnt. to the supervisory or r~gulatory rmthorhy ofthe Fnrc. 



3. Notwithstanding uny other provisiot) of this Agreement, this Agr~e1nent 

does not waive any claims which could be brought by the United S1ates through the Department 

of Jt..1~Hc~} <>r the United States Attome},;S Office for any federal judicial district. Jn addition~ the 

FDEC specifically reserves the righl to seek court ordered restitution 1mrsuunt to the relevant 

provisions ofthe Victim and 'Witness Protection Act1 18 U.S.C. § 3663. et. seq., if appropriate. 

E, Dismissftl of Actioo. Upon the timely receipt ~md cleanmcc of ~11 paym.ents due 

pursuant to Paragraph 1 above, counsel for Plaintiff shall thereupon file a Motion for Final Order 

of Dismissal, whkh the pttr1i<:s hereto stipulate should be granted withoul ne-cessity ()fa hearing, 

and pro,riding for the entry of a Final Order of Dismissal of this action} approving this 

Agr~m~1t7 and dismissi.r\g the action wid1 pr~udiceot wirh ~nch party to bear its respective 

atmrncys• fees. and costs. Tn relation 1o the F'in.al Order of Dismissal~ the parties hereto 

acknO\vlcdge ~nd agree that any 1.mttsscrtcd claims, if any, including Glairns for attorney's fees. 

by Defendants which did not 1.,artidpa1c in mediation or this Agreement shall also be deemed 

dismissed~ with prejudice, based upon tb.e lack of .record aclhity by sueh Def~ndants, an<i faih..rre 

to appear at 1nediation as ordered by the Court. 

SECTION III: Insolvency. 

A. !1J191Xal.C:Y· 

MHS watTants as. to payments made on its behalf by its insurer, thnt at the time of such 

payment MHs• insurer is not insolvent nor wil1 the payment made by or on its be11alf re..'1der it 

insolvent within the meaning and/or for the purposes of the United States Bankruptcy Code. 

This wananty is made by MHS and its insurer. and not by its couuscl. 

IJEST warrants itS to payments made on. i1s behalf by its insurers. that at the time cf sucb 

payment BEST's i Jt~urer& arc not insolvent nor will the payment made by etr on its behalf ren-der 



it insolvent within the meania)g and/or fer the purposes of the United States Btmkruph:y Co~k 

This warranty is made by BEST and its insurers. and not by its (ouns.el. 

ht the event that the fDIC-R is required to return any portion ofthe Seltlemen.t Payment 

due to a final order by a cou11 that the tl'ansfer of the Settlement Payment or any portion thereof 

constituted a preference, \'Oidable preference~ frauduleut transfer or similar transaction1 thea, in 

its sole di~retion~ the FDJC-R may~ without '''aiver of a11y other rights it may ha\'e in law or 

equity. purs\.te any of the fights .at~d rcmcdios set forth in pnragraph I{C) above~ and/or oth~rwlse 

pennhted by hw1. 

SECTION IV: Termination. 

In lhe event the FDTC-R exercises i4s right ro declare fhis Agrcom.cn.t nun and void as 

pwvidcd herein~ then, for the purposes of any statute of limHaHcms or other time-based defense 

to any of the- Cl.aim.s of the FDJC... R, the purtie:; to this Agre¢tnent shall be deemed to have 

reYerted to their respective s.1nlus ils of 5~00 p.m. Easicm Time on the d~te this Settlement 

Agreement was executed. 

SECTION V: Notkcs. 

Any notices required hereunder shall be Stmt by registered mail, first class, return receipt 

request-ed, ~md may also be sent by email. to the following; 

ffto the FDIC-R: 

WiHiam J. Cea, Esq. 
Mark J. Sternplcr, Esq. 
Becker & Poli~lkoff, P,A. 
625 N. Flagler Drive. 1'h FL 
West Palm [leach, Floridtl33401 
(561 )655-5444 

(b)(6) 

··········1'---_____, 
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If to MHS: 

Jeffrey \V. Johnson1Esq. 

Mich~el \Vargo, Esq. 

Johnson law Group 

1900 N.\V, Corporate Boule\ra~ Suite 4SO 

Boca Raton, Florida 3343 J 

Telephone; .S61-994w94l3 


(b)(6) - t- ~oBEST: 
Rube11 Fitzsimm.ons, Esq. 

Rumberger, Kirk & Caldwe11~ P.A. 

Brickell Bayview Centre 

80 Southwest 8th Streot, Suite JOOO 

Miami, I~lorida 33130-3037 

Telephone: 305-995-542.5 


(b)(6) -1~-~-
And, 

Jed FtaJtkel, E.sq, 

Ei$inger Brown, U\\'i~ & FtAnkel, .P.A. 

11residenti~t Clrcle, Suire 26.5~S 


4000 Holl}"wood .Boulev-ard 

Holl}'\Vood, FloridR 3302l 

Telephone: 954-894-8000 


(b)(6) ........
.........................J..__________,J 


SECTlOX Vl: OttJQr ~fatten. 

A. No Admission ofLiabilH)!. 

The undersigned P.a•ties each aclmowlc:dge and agree tha1 tht: matters set fbrth ln this 

Agreement constitute the seUlernent and compromise of disputed Claims and defenses, that this 

Agree!<ncrd is not an Hchni~~ion or ~ence of liability or in.finnily by any of them regarding any 

cl~im or defense~ and that the Agreement shall not b~ off'er~d or received in evid~nce by or 

against a11Y Party hereto, ex.cept to enforce its terms. 
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B. ~~~ti99 in Cmm!ervaru. 


This Agreement may be executed in cmimerparts by one or n1ore of the Parties narncd 


hereln and il11 suth counterparts when sc cxccLllcd shall together constitute the final A,greernen.t~ 

3S if one document hnd been signed by ail Parties hereto; and each such counterpart, upon 

execution and delivery. shall be deemed u complete origiMI~ hlnd1ug the Party or Parties 

subscribed thereto upon the executicn by all Parties to this Agreement. 

C, Bh1ding Etl~t. 

AU nf the undersigned persons represent and wammt that they are a Party hereto or are 

authorized to sign this Agreement on behalf of the respective Part}\ and that they have the ftdt 

power and authority to bind su\':h Parly to each and evmy provision. of this Agreement. This 

Agreem.ent shall be binding upon and inure to the benefit of the i.mdcr~igned Parties and their 

respe<::tive heirs, executors. ~dministralors, representatives, attorneys~ successors and assigns, 

D. Entire Agreement. 

This Agrcctn.en.t constitutes the entire agreement a11d understanding between and among 

the lll'i.dctsigncd Pai1ies concerning lhe matters set forth herein and supersedes any prior 

agreements or understandings. No represent~li<m$~ warranties or inducements have been made to 

or relied on by any Party concerning lhis Agreement and it$ exhibits other than those contained 

therein. 

E. Amendments. 

Thi5 Agr~emenl m.ay not be amended or moditjed, nor may any of its provisions be. 

waived, except in \\'1.itin.g by the Parly or Parties bound thereby1 or by their respective authorized 

attomey(s) or other represcntaeivc(s). 

F. Choice of Law. 
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This Agrcanent sha11 be ~e~ construed and enfon~ed ocoordiug to the iuterm\1 

laws oft11e State of Florida. 

0. AdviceofCounseL 


Each Partr here·oy acknowledges that he or H has. eonsulted with and ob1ained the advi~ 


Party by his or its counsel 

H. ~. 

All seetio11 titles and captions contained in this Ag.ce~ment are for con.,•enience only and 

shall not affect the :interpretation oftrus Agrerunent. 

I. AuthorSbip/Cs.mstru¢tion, 

Tbls Agcccmoot sets fortli1Clrus and agreements jointly ntgo(iatc<l by the Parties~ U is 

expres.sJy agreed that. this ~em.cnt shalL not be construed for ot against any party by reason of 

which party drafted it. 

IN WITNBSS WHEREOF, the parties hereto have caused this Agr~en;.ent to be e>::~¢ut~d 

by each of them ot their duly authorlzed representath.tes oo the d~tes hereinan~r subscribed. 

FDIC as ReceirC<r for Aul'I'ru$1 Co~nJ~ for FDIC·R (approval JU 
~uk Clevehtndt 0 in . furml< 

(b)(6)(b)(6) 
·············································nr: ..,________-------=-'1~----·1: 

Name: fr • tf Name: G .·\\~ 4. /""\. r. Ce.,..., 

Title; &v,?s€'./ · Dste: "'~/J.t ~~ 
Daf~: ~-L~__J.,.o/3 
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(b)(6) (b)(6) 

N"w~;· 

Ome! 
~~~ 

Co 11~'' tor. )l~ (li».p.~v.t 11:' ·~ 
to·r113} 

u.,. 
N<C~• 

----....- : 

n 




{b)(6) 

(b)(6) 
........................................,,,,,,..................... 

~i . . 0 MARII. ..· 1Z 
·:·."' ..MY .. ~IQJOHI£E(It(at1'4 

·~;llPIRE$ ·~Oi, mt$ 
~~W!.· ~~~ 

... 1~(!>/;p~rP. .~n. tq : pnd.64~r•bebf.~o~. 
· ~ hfj;..w J--Oni#i!;l ;;r:.· ~z.. who 

i.e, ~lly ~.nc~~ t~ rr.~e. . 

{b)(6) 
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~&DJ;EMENT AGREEMENT AND :MUTUAL RELEASES 

T{lis Settlement Agreement and Mutual Releases ("Agreement") are made this Ji:&.. 
. ' 

day of c~ t~~' 2012 by. between and among the follo-wing undersigned Parties: the 

Plainti:ff, Federal Deposit Insurance Corporation, solely in its .li.ro:ited capacity as receiver for 

AmTrust Bank ("FDIC-R") (which does not include the Federal Deposit Insurance Corporation. 

generally or in any other capacity, nor does it include agencies and departments of the United 

States government1 including without limitation. the United States Department ofJustice) and the 

Defendants James G. Carroll and the Law Office of James G. Carroll, P.C. (collectively, the 

' 'Carroll Defendants .. ), parties in a case captioned FDIC as Receiver for AmTrust Bank v. Hodge, 

et al.l Case No: 09·CV~3234 in the United States District Court for me Eastern District of New 

York ("The Litigation"). 

WHEREAS, In July, 2009, AmTrust Bank ("AmTrust") initiateei 7he Litigation against 

the Carroll Defendants) several ofits mortgage brokers, and other individuals and entities alleged 

--..·~··~··---N·····-ttr·o~f-inv6tveal:ini-:tnn1f6ite<lmongagtrffil1lcf-wnenie'conceming·twenty··c2ortoanrincluamg--·--·-·-­

claims for Legal malpractice, breach of fiduciary d\lty and conversion against the Carroll 

Defendants arising from their actions as .closing attorney for AmTrust; 

WHEREAS, on December 4, 2009, AmTrust was closed by the Office of Thrift 

Supervision and, pursuant to 12 U.S.C. § 182l(c), the Federal Deposit Insurance Corporation 

was appointed r~eiver. In accordance with 12 U.S.C. § 1821(d.), the FDIC-R succeeded to an 

rights, titles, powers, and privileges ofAmTrust, including those with respect to its asseis and all 

of AmTrust,s claimS., demands; and causes of action, including ihose. claims asserted in The 

Litigation; 
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WHEREAS, the Carroll Defendants have denied the allegations a.<;.serted against them for 

Iega) malpractice, breach offiduciary duty, and.conversion; 

W'HEREAS. the CarroJl Defendants have provided the FDIC~Rwith sworn affidavits and 

other financial materials to demonstrate that they have limited means from which to pay a 

judgmerrt; 

WHEREAS, the FDIC-R has relied upon the accuracy of the information provided by the 

Cm-roll Defendants regarding their financial condition as a material condition for entering this 

Settlement Agreement; and 

WHEREAS, without any admission of liability by any of the undersigned Parties, the 

Parties deem it io be in their respective best interests to end their disputes arising out of and 

related to The Litigation, and avoid further costs and risks associated with The Litigation and 

enter into this Agreement. 

NOW1 THEREFORE, in consideration of the promises, undertakings and releases stated 

herein, the sufficiency of whlch consideration is hereby acknowledged. the undersigned Parties __.,. ... _.,.,_ .. ,.,........__......,.__,.,...___"_,.,,.............................,............_..,,.,.,.__ ....- --- ···- -·-·--··-··-'O'jt______.,__ ,._____ ,_____.._,.....__.__.____.............-.........._,_....,.._____.._.._.___


agree as follo·wa: 

Section 1: Payment to the FDIC-R. 

A. As an essential covenant and condition to this Agreement; the Carroll Defendants, 

who are defended in The Litigation through its professional liability insurer, American 

Guarantee & Liability Irum.rance Company ("AGLIC") under Policy Nol +agree .......................5~'.~4lm • 

to pay the FDIC-R the sum of Six Hundred Twenty-Five Thousand ~=~s ($625,000.00) (the 

usettkment Funds'~) in complete and :final settlement of the claims asserted against the Carroll 

Defendants in The Litigation in considenuion ofthis Agreen1ent. 
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B. Upon the execution ofan original, or originals in counterparts. of this Agreement 

and a Joint Stipulation of Dismissal with Prejudice C'Stipluation of Dismissal•') by eacll of the 

m1dersigned Parties, but no later than 30 days after the execution ofboth this Agreement and the 

Stipul.ation ofDismissal, the Carroll Defendants shall deHver ~e Settlement Funds to the FDIC· 

R by check drawn upon a depository institution acceptable to FDIC-R The FDIC-R and the 

Carroll Defendants shall defer from filing the Stipulation ofDjs:missal and agree not to file such 

until after the Carroll Defendants have delivered the Settlement Funds to the FDIC~R. 

C. Without waiving any oilier rights that FDIC-R may have. in the event that the 

Settlement Funds, in<~luding all accrued interest as may be applicable, are not paid to the FDIC·R 

by the Carroll Defendants in the respective amounts described above, and within 30 days of the 

execution of this Agreement, then the FDIC-R shall have the right. in its sole discretion, prior to 

the receipt of any delinquent payment by the Carroll Defendants to declare this Agreement null 

and void. extend this Agreement for the period of time ~.mtil the FDIC'-~ receives all of the 

Settlement Funds and/or enforce this Agreement. 

Upon execution of this Agreement by each of the undersigned Parties. the FDIC~R shall 

dismiss with prejudice all of its claims in The Litigation against the Carroll Defendants. A 

Stipulation ofDismissal as to these claims shall be prepared and executed by the FDIC-R and the 

Carroll Defendants. Within thirty (30) days of the Carroll Defendants' receipt of the executed 

Stipulation of Dismissal with Prejudice, the Carroll Defendants shall deliver the Settlement 

Funds to the FDIC.R in the manner prescribed in Section lB of this Agreement. Thereafter, the 

Carroll Defendants shall file the Stipulation of Dismissal. provided however, tb.at the Carroll 
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Defendants shall defer from filing the Stipulation of llismissal and agree not to file such until 

after the Carron Defendants have delivered the Settlement Funds to the FDIC~R. 

Section 3: Mutyal Releases. 

. A. Release of the Carroll Defendants !?): tlte FD~~R. 

Effective upon payment of the Settlement Funds in the amount specified in Section 1 

above, the FDIC-R hereby releases and discharges the Carroll Defendants, their in.:.-·m1~r, AGUC, 

representatives. successors, assigns and attorneys, from any and all claims, demands, obligations. 

damages, actions, causes ofaction. direct or indirect, in law or in equity, helonging to the FDIC· 

R that were asserted or could have been asserted in The Litigation. 

B. Release ofthe FDIC-R by the Carroll Defendants. 

Effective simllltaneously with the release in Section 3A above~ the Carroll Defendants on 

their own behalf, and on behalf of their insurer. AGLIC, representatives, successors, assigns and 

attorneys hereby release and discharge the FDIC-R from any and all claims. demands, 

obligation~ damages. actions. causes of action, direct or indirect, in law or in equity, that arise 

from or relate to The Litigation, jncluding but not limited to any rights ofsubrogation. 

C. Express Reservation ofRcleases By The FQIC·R. 

Notwithstanding any other provision, by this Agreement, the FDIC-R does not release 

and expressly preserves fully and to the same extent as if the Agreement had not been executed> 

any rights, claims or causes of action against any other party in the Litigation not expressly 

released by tl]is Agreement. 

Section 4; Representations and Acknowledgments 

A. No Admission ofLiability. The undersigned Parties each ack.'1owledge and agree 
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that tbe matters set furth in this Agreement constitute a settlement and compromise of disputed 

claims previously defmed and that this Agreement is not an admission or evidence of any 

liability ofany ofthem regarding any claim. 

B. Execution in Qguntemazts. This Agreement may be executed in counterparts by 

one or more of the Parries named herein and all such counterparts when so executed shall 

together constitute the final Agreement, as ifone document had been signed by an Parties hereto; 

and ~h such counterpart, upon execution and delivery, shall be deemed a complete original, 

binding the Party or Parties subscrlbed thereto upon the execution by all Parties to this 

Agreement. 

C. Binding IDfect. Each of the undersigned persons represents and warrants that 

they are a Party hereto or are authorized to sign this Agreement on behalf of a Party, and that 

they have the full power and authority to bind such Party to each and every provision of this 

Agreement. This_Agreement shall be binding upon and iJTUie to the benefit of the undersigned 

Parties and their respective heirs> executors, administrators. representatives, successors. assigns 

:----~~~--~--~~alldattorneys.·---~ ~------·-----------------~----------·-·-·----- -·-· ... 

D. Specmc Representations. Warranties and Disclaimer. The Catroli Defendants 

acknowledge that in detennlning to settle the claims released herein, the FDIC~R reasonably and 

justifiably relied upon the accuracy offinancial information provided by the CmoU Defendants. 

If the Carroll Dofendants intentionally failed to disclose~ or intentionally misrepresented the 

nature or amount of. any interest, legal, equitable, or beneficial, in any asset, the Carroll 

Defendants agree to cooperate fully with the FDIC-R to transfe~; their interest in the asset to the 

FDIC-R and to sign any and all docum.ents necessary to transfer their interest in the asset to the 

FDIC-R. Moreover, ifthe Carroll Defendants have intentionally failed to disclose or materially 
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misstated any interest. legal, equitable, or beneficial, in any asset. the FDIC:R in its sole 

discretion, may exercise one or more or all of the follo'V\'in:g remedies: (a) the FDIC-R n::ta¥ 

declare the release granted to the Carroll Defendants as null and void; (b) the FDIC-R may sue 

the Carroll Defendants for damages, an injunction, and specific performance for the breach of 

this Agreement; and (c) the FDIC-R may seek to vacate any dismissal order and rein.state the 

FDIC·R1s claims against the Canol! Defendants. The Carroll Defendants agree that if they have 

in1entioruilly failed to disclose, or intentionally materially misrepresented the nature or amount 

of. any interest, legal, -eqtdtable, or beneficial, in any asset, the Carroll Defendants consent to the 

reinstatement ofFDlC·R's claims and waives any statute of limitations ~....fense that would bar 

any of the FDIC·R's claims against them. 

E. · Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law, or in its absence, the laws ofthe. State ofNew York. 

F. Bntire Agreement and Amendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersigned Parties concerning the matters 

set forth Tl~tn~-This AgreemeiiTmay not 6e amendOO'ormoaffic~feicepfoYanollier wntten--·-·--·---­

instru..;uent signoo by the parties to be bound therebyt or by their respective authorized attorneys 

or other representatives. 

G. Advice of Counsel. Each Party hereby acknowledges t.hat it has consulted v.ith 

and obtained the advice of counsel prior to executing this Agreement, a.n..J. that this Agreement 

has been explained to that Plllty by his or her coW'l8el. 

IN W1TNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each ofthem or their duly authorized representative on the dates hereinafte! subscribed. 

6 



Federal Deposit Insurance Corporation, as 
Receiver for AmTrust Bank 

(b)(6) 
mom••••••m•m•••••• •••••••••••••••••••••••••••••••••••••• ••/ ·/ I 

Date: ·---~~/i/i.;;{·;:::···==········· ···············mL..······_··------------....1 

The Law Office ofJames G. Carroll, P.C. 
(b)(6) 

········· 

.....By 

James G. Carroll 

B1L...-______.f ~1(61 
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SETTLEMENT AGREEMENT At"D RELEASE 

This Settlement Agreement and Release C'Agreemene') is made as ofthis 13th day of 

September, 2012, by, between, and among the FederaL Deposit Insurance Corporation as 

Receiver for AmTrust Bank, Cleveland, Ohio ("FDIC-R"); Whitmore Brewster, an individual 

("Brewster"); and United American Mortgage Corporation, a California Corporation ("UAMC''). 

(Individually, the FDIC-R, Brewster, and UAMC may be referred to herein as a «Party/' and 

collectively as the ''Parties·'). 

WHEREAS: 

Prior to December 4, 2009, AmTrust Bank, Cleveland, Ohio, previously known as Ohio 

Savings Bank ("Bank}'), was a depository institution organized and existing under the laws of the 

United States. 

On December 4~ 2009, the Office ofThrift Supervision closed the Bank and appointed 

the Federal Deposit In.surance Corporation as its receiver. In accordance with 12 U.S.C. § 

l82l(d), the FD[C-R succeeded to all rights, titles, powers, and privileges ofthe Bank, including 

those with respect to its assets. 

On or about October 25,2006, Bank funded a mortgage loan to borrower! hn (b)(§.) 

the amount of$600,000 (the "Loan") in connection with[3purchaseofaresidentiaJ .. (1::>1(§) 

(b)(6). .propertylocated···atl· lsan Clemente, California (hereinafter the "'Transaction").om •••••• 

Brewster prepared an appraisal in connection with the Transaction, while UAMC brokered the 

Loan to Bank in connection with the Transaction. (Brewster and UAMC arc collectively 

referred to herein as ~'Defendants".) 

On or about M.arch 7, 2012, FDIC-R filed an action against Defendants in the United 

States District Court for the Centrnl District of California, Case No. SA CV 12-358 JVS (JPRx) 
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(the "District Court Action")} alleging that Brewster caused damages to the FDIC-R due to his 

breach ofcontract and negligent misn,-presentation, and further alleging that UAMC caused 

damages to the FDIC-R due to its breach ofcontract. 

A dispute has arisen between the Parties with respect to claims by the FDIC-R related to 

Defendants' actions as alleged in the District Court Action (hereinafter any and all claims by the 

FD[C-R against Defendants related to allegations made in the District Court Action are referred 

to as tl1e "Claims',). The Parties engaged in settlement negotiations as a result of the Claims. 

The Parties now deem it in their best interests to enter into this Agreement to avoid the 

uncertainty. trouble, and expense of litigation. 

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and 

releases stated herein, the sufficiency ofwhich consideration is hereby acknowledged, the 

undersigned Parties agree, each with the other, as follows: 

SECTION I: Payment to FDIC·R 

A. As an essential covenant and condition to this Agreement, UAMC shall pay the 

FDIC-R the total sum of Sixty Thousand Dollars ($60,000) (the "UAMC Settlement Payment"). 

UAMC shall satisfy its payment obligation by rendering six installment payments as follows: a 

first payment in the amount ofTen Thousand Dollars ($1 0,000) «>be paid on or before October 

1. 2012, followed by five (5) additional payments, each in the amount ofTen Thousand Dollars 

($10,000)~ to be paid on or before the first day ofthe next five consecutive months, beginning on 

November 1, 2012 and concluding on March I, 2013. 

B. In addition, also as an essential covenant and condition to this Agreement, on or 

before October l, 20 L2, Brewster shaH pay the FDIC-R the total sum of Sixty Five Thousand 

Dollars ($65,000) (the "Brewster Settlement Payment"). (The UAMC Settlement Payment and 
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the Brewster Settlement Payment are referred to collectively herein as the "Settlement 

Payment''). The Settlement Payment shall be made either by: a) check made payable to ".FDIC 

as Receiver of AmTrust Bank" and shall include reference to "Brewster" in the memorandum, or 

b) wire transfer made payable to "Mortgage Recovery Law Group Client Trust Account," 

(b)(4) AccountNumbenJ ·· IRouting Number: I fReference: AmTrust!Brew.ste.r... (b)(4)H 

Settlement. 

C. If the FDIC·R does .not receive the Settlement Payment in full on or befure the 

dates determined by subparagraphs A and B above ("Settlement Payment Due Dare"), then the 

FDIC-R, in its sole discretion, shall have the right to~ 

l. extend the period of time for payment, including interest accruing from the 

Settlement Payment Due Date through the date ofpayment at a rate calculated in 

accordance with 26 U.S.C. § 6621 (b)(3); or 

2. enforce this Agreement and, in such event, Defendants agree to 

jurisdiction in Federal District Court in California and to pay all of the FDIC·R's 

reasonable attorney's fees and costs expended in enforcing the terms of this Agreement; 

or 

3. declare this Agreement null and void, move to vacate any dismissal order, 

to which Defendants agree to consent, and institute an action on the FDIC~R's claims, as 

to which Defendants waive any and all objections and defenses and covenant and agree 

not to assert any objections and defenses; and/or 

4. seek any other relief available to it in law or equity. 
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Any extension oftime for delivery ofthe Settlement Payment shall not prejudice the FDlC-R's 

right to take other action or seek any relief during or after such period ofextension, including the 

.right to bring an action to enforce the Agreement, or declare the Agreement null and void. 

D. In addition, if the FDIC-R does not receive the UAMC Settlement Payment in full 

on or before the dates dctennined by subparagraph B above, then the FDIC-R, in its sole 

discretion, shall also have the right to enforce a stipulated judgment against UAMC in the 

amount of One Hundred Thousand Dollars ($1 00,000) less any settlement payments made by 

UAMC following execution of this Settlement Agreement. In the instance that the FDIC-R 

pursues a stipulated judgment against UAMC for UAMC's failure to fully and timely pay in full 

the UAMC Settlement Payment, UAMC agrees not to oppose the entry or enforcement ofthe 

stipulated judgment and further agrees to compensate the FDIC-R for all costs, fees, and other 

expenses incurred in entering and enforcing this stipulated judgment. The FDIC-R agrees not to 

:file any stipulated judgment against UAMC without first providing UAMC with notice of non· 

payment and allowing UAMC fourteen (14) business days from the date such noti.ce is sent to 

cure non-payment. Any obligations by the FDlC-R to provide notice ofnon-payment will be 

satisfied by delivering notice ofnon-payment to UAMC's counsel via email or first class mail at 

the address designated in Section V below. 

SECTION II: Releases. 

Each Party acknowledges that this Agreement applies to all claims for injuries, damages, 

or losses of any type or nature (whether those injuries, damages. or losses are known or 

unknow11, foreseen or unforeseen. patent or latent) which that Party may have against another 

Party arising from the Claims. Each Party hereby expressly waives appHcation of California 

Civil Code §1542 and any other similar statute or rule. 
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Each Party certifies that they have read and understood the following provisions of 

California Civil Code §1542.. which states in pertinent part as follows: 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor. 

Each Party understands and acknowledges that the significance and consequence of its 

waiver ofCalifornia Civil Code§ !542 is that even ifany Party should eventually suffer 

additional damages arising out of the Claims, the claims and causes ofaction that were or could 

have been asserted relating to the Claims, or any facts or ci.rcumstances related to the Claims, 

that Party will not be able to make any claim against the other Party for those damages. 

Furthermore, each Party acknowledges that it consciously intends these consequences even as ro 

claims for damages that may exist as of the date of this release but which that Party does not 

know exists, and which, if known, would materially affect that Party's decision to execute this 

release, regardless ofwhether that Party's lack ofknowledge is the result of ignorance, oversight, 

en·or~ negligence, or any other cause. 

A. The FDIC-R 's Release. 

Upon receipt of the Settlement Payment~ and except as provided in PARAGRAPH II.D., 

the FDIC-R, for itself and its successors and assigns, hereby releases and discharges Defendants 

and their respective employees, oflicers, directors, representatives~ heirs, executors, 

administrators~ successors and assigns, from any and all claims, demands, contracts, obligations~ 

damages, actions, and causes ofaction. direct or indirect, in law or in equity belonging to the 

FDIC-R, arising out ofor relating to the facts and circumstances giving rise to the Claims. 

B. Brewster's Release. 


Effective simultaneously with the release in PARAGRAPH ILA. above, Brewster, on 
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behalfof himself, and his respective employees, officers, directors, representatives, heirs, 

executors, administrators, successors and assigns, hereby releases and discharges the FDIC·R, 

and its employees~ officers, directors, representatives, successors and assigns, from any and all 

claims belonging to Brewster, arising out ofor relating to the facts and circumstances alleged by 

the Claims. 

C. UAMC's Release. 

Effective simultaneously with the release in PARAGRAPH II.A. above, UAM.C, on 

behalf of itself, and its respective employees, oflkers, directors, representatives, heirs, execut<)rs, 

administrators) successors and assigns, hereby releases and discharges the f'DlC-R> and its 

employees. ofticers, directors, representatives, successors and assigns, from any and all claims 

belonging m UAMC, arising out ofor relating to the facts and circumstances alleged by the 

Claims. 

D. Excel}tions to Release by FDIC~R. 

l. Notwithstanding any other provision ofthis Agreement. the FDIC-R does 

not release, and expressly preserves fully and to the same extent as if this Agreement had not 

been executed, any claims or causes ofaction: 

a. against Defendants or any other person or entity for liability, if 

any, incurred as the maker, endorser or guarantor of any promissory note or indebtedness 

payable or owed by them to FDIC-R, the Bank, other financial institutions, or any other person 

or enrity~ including without limitation any claims acquired by FDJC-R as successor in interest to 

the Bank or any person or entity other than Bank; 

b. against any person or entity not expressly released by the FDIC-R 

in this Agreement; or 
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c. which are not expressly released in PARAGRAPH II.A. above. 

2. Notwithstanding any other provision ofthis Agreement, nothing herein 

limits, waives, releases, diminishes or compromises the jurisdiction and authority ofthe Fedeml 

Deposit insurance Corporation in the exercise of iis supervisory or regulatory authority to 

institute administrative enforcement or other proceedings seeking removal, prohibition~ civil 

penalties, restitution or other relief it is authorized to seck pursuant to its supervisory or 

regulatory authority against any person~ or which may arise by operation of law, rule, or 

regulation. 

3. Notwithstanding any other provision of this Agreement, this Agreement 

does not waive any claims which could be brought by the United States through the Department 

ofJustice, the United States Attorney's Office for any federal judicial district. In addition, the 

FDIC-R specifically reserves the right to seek court ordered restitution pursuant to the relevant 

provisions ofthe Victim and Witness Protection Act. 18 U.S.C. § 3663, et. seq., ifappropriate. 

E. Dismissal. 

Upon the FDIC-R's counsel's receipt of the entire Settlement Payment, the FDlC-R shaH 

fiJe a stipulation for dismissal of the District Court Action with prejudice, and each Party shall 

bear their own costs and fees. Such dismissal shall include dismissal of any and all cross-claims 

nled in the District Court Action. The Parties shall cooperate with the FDIC-R to accomplish 

such stipulation for dismissal. 

SECTION III: Insolvency. 

A. Insolvency. 

Brewster warrant as io payrncnis made by or on his behalfthat at the time ofsuch 

pay:m.ent, Brewster is not insolvent nor will the payment made by or o.n his behalf render him 
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insolvent within the meaning and/or for the purposes of the United States Bankruptcy Code. 

This warranty is made by Brewster and not by his counseL 

UAMC warrants as to payments made by or on its behalf that at the time ofsuch 

payment, UAMC is not insolvent nor will the payment made by or on its behalf render it 

insolvent within the meaning and/or for the purposes of the United States Bankruptcy Code. 

This warranty is made by UAMC and not by its counsel. 

B. Preferences. 

[n the event that the FDIC-R is required to return any portion of the Settlement Payment 

due to a final order by a court that the transfer of the Settlement Payment or any portion thereof 

constituted a preference, voidable preference, fraudulent transfer or similar transaction, then, in 

its sole discretion, the FDIC-R may, without waiver of any other rights it may have in law or 

equity, pursue any of the rights and remedies set forth in paragraph I(C) above, and/or otherwise 

permitted by law. 

SECTION IV: Termination. 

[n the event the FDIC-R exercises its right to declare this Agreement null and void as 

provided herein, then, for the purposes ofany statute of 1 imitations or other time-based defense 

to any of the claims ofthe FDlC-R, the parties to this Agreement shall be deemed to have 

reverted to their respective status as of 5:00p.m. Pacific Time, August 14, 20 l2. 

SECTION V: Notices. 

Any notices required hereunder shaH be sent by registered mail, first class, return receipt 

requested, and may also be sent by email, to the following: 

lfto the FDIC~R: 

Michael Delbick 
Mortgage Recovery Law Group 
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700 North Brand Boulevard, Suite 830 

Glendale, California 91203 

(818) 630-7905 

If to Brewster: 

FrederickS. Reisz 

Meyers McConnell Reisz Sidennan 

11859 Wilshire Blvd.~ 4th Floor 

Los Angeles, CA 90025 

(31 0) 312-0772 

(b)(6)_ .. .........I..__HHH_··········-·············-·······_______. 


lfto UAMC: 

Dan Carlton 

Law Otlkcs ofDaniel C. Carlton 

19700 Fairchild Road, Suite 280 

Irvine, CA 92612 

(949) 757-0707 

(b )(6). ············ .....·····-··················· ..I 
SECTION VI: Other Matters. 

A. No Admission ofLiabilitv. 

The undersigned Parties each acknowledge and agree that the matters set forth in this 

Agreement constitute the settlement and compromise ofdisputed claims and defenses, that this 

Agreement is not an admission or evidence of liability or infirmity by any of them regarding any 

claim or defense, and that the Agreement shall not be offered or received in evidence by or 

against any Party hereto, except to enforce its tenns. 

B. Execution in Counterparts. 

This Agreement may be executed in counterparts by one or more of the Parties named 

herein and all such counterparts when so executed shall together constitute the final Agreement, 

as ifone document had been signed by all Parties hereto; and each such counterpart, upon 
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execution and delivery, shall be deemed a complete original, binding the Party or Parties 

subscribed thereto upon the execution by all Parties to this Agreement. 

C. Binding Effect. 

All of the undersigned persons represent and warrant that they are a Party hereto or are 

authorized to sign this Agreement on behalf of the respective Party, and that they have the full 

power and authority to bind such Party to each and every provision of this Agreement. This 

Agreement shaH be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors, administrators, representatives, attorneys, successm-s and assigns. 

D. Entire Agreement. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned Parties concerning the matters set forth herein and supersedes any prior 

agreements or understandings. No representations, warranties or inducements have been made to 

or relied on by any Party concerning this Agreement and its exhibits other than those contained 

therein. 

E. Amendments. 

Thi.s Agreement may not be amended or modified, nor may any of its provisions be 

waived, except in writing by the Party or Parties bound thereby, or by their respective authorized 

attorney(s) or other representative(s). 

F. Reasonable Cooperation. 

1. The undersigned Parties agree to cooperate in good faith to effectuate all 

the terms and conditions ofthis Agreement, inc.luding doing, or causing their agents and 

attorneys to do, whatever is reasonably necessary to effectuate the signing, delivery, execution, 

tiling, recording, and entry, of any documents necessary to perform the terms of this Agreement. 

10 
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')..... Further, Defendants agree to cooperate fully with the FDIC·R in 

connection with any action required under this Agreement. Any such cooperation that involves 

any out ofpocket costs is subject to reasonable reimburS<.'Tilent by the FDIC-R pursuant to its 

internal guidelines and policy for such reimbursement. Such cooperation shall consist of: 

a. producing all documents requested by the fDJC-R, without the 

necessity ofsubpoena, as detennined by the FDIC-R, in its sole discretion, to be relevant to the 

Bank~ 

b. making themselves available upon request by the FDlC·R at 

reasonable times and places for interviews regarding facts, as determined by the FDIC-R in its 

sole discretion, to be relevant to the Bank; 

c. appearing to testify, upon request by the FDIC~R, in any matter 

determined by the FDIC-R in its sole discretion, to be related to the Bank, without the necessity. 

of subpoena; 

d. signing truthful affidavits upon request by the FDIC·R, regarding 

any matter, as determined by the FDIC-R in its sole discretion, to be relevant to the Bank. 

G. Choice ofLaw. 

This Agreement shall be interpreted, construed and enforced ac<:ording to applicable 

federal law! or in its absence, the internal laws of the State of California, without regard to its 

conflicts ofJaws. 

H. Advice of Counsel. 

Each Party hereby acknowledges that he or it has consulted with and obtained the advice 

ofcounsel prior to executing this Agreement, and that this Agreement has been explained to that 

Party by his or its counsel. 
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J. Title and Captions. 

All section titles and captions contained in this Agreement are .tbr convenience only and 

shall not aftect the interpretation ofthis Agreement. 

K. Authorship/Construction. 

This Agreement sets forth tenns and agreements jointly negotiated hy the Parties. It is 

expressly agreed that this Agreement shall not be construed for or against any patty by reason of 

which party drafted it. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

by each of them or thejr duly author.ized representatives on the dates hereinafter subscribed. 

FDIC as R~eiver for AmTrust Counsel for .FDJC-R (approval as
BJ*, Clevel~nd1 Ohio to form) 

(b)(6) ·····································By: 1"-u__________. By: 

Name:~ fr,teK ;t1~ life_ tfw.'rk Name: --..-.......................... ___ _ 

Title: Lov,.,.se_/ Date: 

' 
Date: /& ;j IH I)­

United American Mortgage Counsel for UAMC (approval as 
Corporation to form) 

By: By: 

Name: _______________________ Name: --------···························-··..... 

Title: Date: 

Date: 

12 
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J. Title and Captions. 

All section titles and captions contained in this Agreement are for convenience only and 

shall not affect the intetpretation ofthis Agreement. 

K. Authorship/Construction. 

This Agreement sets forth terms a.OO agreements jointly negotiated by the Parties. It is 

expressly agreed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it. 

IN WITNESS WHEREOF. the parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

FDIC as Receiver for AmTrust Counsel for FDIC-R (approval as 
~ Clevet:md, Ohio to form} 

(b)(6)(b)(6) By:·····......_!________, By: += 
Name: ~q,~ JhA Hf&lfu.:r/c Name: ...E.-f'1-:.....;·,'d:.-....;..:..:..~~JZ2~·~~1/J.~~i£~·· _ 


Title: LDvnse.( Date: 


Date: L~fth.,/J-


United American Mortgage Counsel for UAMC (approval as 
Corporation to form) 

By: By: 

Nrune: ____________________ Name: 
----~--------------

Title: Date: 


Date: 


.12 




-----~----~---------------,---------~ 

Page 14 

1. Title and Captions. 

All section titles and captions contained in this Agreement ate for convenience only and 

shall not affect the interpretation of this Agreement 

K. Authorsbi.R'CQ!Wroction. 

This Agreement ~~ furth tetms and ~ments jointly ne&Qtiated by the Parties. It is 

e.xpressly agreed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it. 

IN WITNESS WHEREOF. the parties hereto have caused this Agreement LObe executed 

b~ each of them or their duly authorized tep.resentativt s on the dates here:inaft~r subscribed, 

FDIC as Rec:civer for AmTrust C()Uilsel for FDlC-R {appr oval u 
Bank, Cleveland. Ohio 1o fomt) 

By: 	 By: 

Name: Name:-- - --- ­

Title: Date: 

Date: 

Unite-d rtpgc 
Co 

.................... (b)(6)

By: 

Name; D4LA/i.C/Z_ (-<~~ . ~/{(.,7{JJ/ 

Ti:le: eB.E::~UJ.Etil:._ ___ _ . Date: Yba z....-­
~7 

Date: q~ 11- 1~ 



___ _ 

·----·------ ­

Counsel for Brewster (approvalWhitmoN nrewstcr 
tts t!bt'orm) <=::> · 

By: .__I:-----~-_..JI··························································(b)(6) 
ate: ---s.f_.,.._')..._'f~,._..:..._/Y Name: \;.Gt.'J' L•\1.. v<.\. <\ ... 

t41 t"/ 11 '--­Date: 
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SETTLEMENT AGREEM.ENT AND RELEASE 


This Settlement Agreement and Release ("Agreement") is made as of this _ day of 


December~ 2011, by, between, and among the Federal Deposit Insurance Corporation as 

Receiver for AmTrust Bank, Cleveland, Ohio ("FD[C-R"), and Amerisave Mortgage 

Corporation ('•Amerisave") (individually. the FDlC-R and .Aroerisave may be referred to herein 

as a "Parti' and collectively as the "Parties"). 

WHEREAS: 

Prior to Dece~ber 4~ 2009, AmTrust Bank, Cleveland, Ohiot previously known as Ohio 

Savings Bank ("Bank"), was a depository institution organiz-ed arid existing under the laws ofthe 

United States. 

On December 4, 2009, the Office of Thrift Sup~rvis_ion closed the Bank and appointed 

the Federal Deposit fnsurance Corporation as it~ receiver. In accordance with 12 U.S.C. § 

I82 i(d), the FDIC-R succeeded to all rights, titles, powers, and privileges or the Bank, including 

those with respect to its assets,. 

Amerisave and the Bank entered into a Master Correspondent Loan Purchase Agreement 

dated August 20, 2003 ("Contract"). Pursuant to the terms of the Contract, Amerisave sold to 

the Bank various .residential mortgage loans. The Bank's assets now belonging to the FDIC~R 

include any and all of the Ba.'lk)s claims, demands, and causes of action, including all ofthe 

Bank's claims related to any and all loans Amerisave sold under the Contract to the Bank 

("Loans"). 

A dispute has arisen between the Parties wjth respect to claims by the FDIC·R to 

Amerisave for repurchase andior indemnity on certain ofthe Coans based on alleged breaches of 

representations and warraf?ties set forth in the Contract (hereinatter any and aJ I present and future 
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claims by the FDIC·R to Am~risave Wider the ContraL-1 ofan obligation to repurchase or 

indemnify for losses associated with the Loans is referred to as the ..Claim.s'l The Parties 

engaged in settlement negotiations as a result ofthe Cl.aims. The Parties now deem it in their 

best interests to·enter into this Agreement to avoid the uncertainty, trouble. and expense of 

litigation. 

NOW, THEREr"'ORE, in consideration of the promjses, undertakings, payments, and 

releases stated herein, the sufficiency ofwhich consideration is hereby acknowledged, the 

undersigned Parties agree, each with the other, as follows: 

SECTION 1: Payment to FDIC-R. 

A. As an essential covenant and condition to this Agreement, on or before thirty (30) 

· days following the date the FDJC-R executes this agreement~ Amerisave shall pay the FDIC-R 

the total sum ofOne Hundr~ Ninety~Nine Thousand Five Hundred Dollars ($199,500) (the 

"Settlement Payment~'). The Settlement Payment shall be made by wire transfer made payable to 

"'Mortgage Recovery Law Group Client Trust Account.'' Account Number: ._I ·_.f ····················· .................. .. .. (b)(4) 


IReference: AmTrust/Amerisave Settlement. 

B. If the FDIC-R does not receive the Settlement Payment in full on or before the date 

determined by subparagraph A above ("Settlement Payment Due Dat~"), then the FDIC-I{, in its 

sole discretion, shall have the right to; 

1. extend the period of time for payment, including interest accruing from the 

Settlement Payment Due Date through the date of payment at a rate calculated in 

accordance with 26 U.S.C. §6621 (b)(3); or 

2. enforce this Agreement and, in such event, Ameris.ave agrees to 

jurisdiction in Federal District Court in California and to pay all ofthe FDJCwR's 
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reasonable attorney's fees and costs expended in enforcing the terms of this Agreement; 

or 

3. declare tllis Agreement null and void, move to vacate any dismissal order~ 

to which Amerisave agrees to consent, and institute an action on the FDIC-R's claims, as 

to which Amerisave waives any and all objections and defenses and covenant and agree 

not to assert any objections and defenses; and/or 

4. seek any other relief available to it in law or equity. 

Any extension of time for delivery of the Settlement Payment shaH not prejudice the FDIC-R's 

right to take other action or seek any relief during or after such period (}fextension, including the 

right to bring an action to enforce the Agreement, or declare the Agreement null and void. 

SECTION ll: Releases. 

Each Party ackno,vledges that thls Agreement applies to all claims for injuri.es, damages, 

or losses of any type or nature (whether those .injuries, damages; or losses are known or 

unknown, foreseen or unforeseen, patent or latent) whi.ch that Party may have against another 

Party arising from the Claims. Each Party hereby expressly waives application ofCalifornia 

Civil Code§ i 542 and any other similar statute or rule. 

Each Party certifies that they have read and understood the following provisions of 

California Civil Code §1542, which states. in pertinent part as foll<)WS: 

A general release does not extend to c.laims which the creditor does 
not know or suspect to exist in his or her favor at the time of 
executing the release$ which ifknown by him or her must luive 
materially affected his or her settlement with the debtor. 

Each Party wl.dcrstands and acknowledges that the significance and consequence of its 

waiver of California Civil Code §1542 is that even if any Party should eventually suffer 

additional damages arising out of the Claims. the claims and catJses ofaction that were or could 
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have been asserted relating to the Claims, or any facts or circumstances related to the Claims; 

that Party will not be able to make any claim against the other Party for those damages. 

Furthermore, each Party acknowledges that it consdously intends these consequences even as to 

claims for damages that may exist as of the date of this release but which that Party does not 

know exists. and wlrich, ifknown, would materially affe-et that Party's decision to execute this 

release, regardless ofwhether that Party's lack of knowledge is the result of ignorance, oversight, 

error, negligence, or any other cause. 

A. The FDIC-R's R~leasc. 

Upon receipt of the Settlement Payment, pJus any accrued interest, and except as 

provided in PARAGRAPH II.C., the FDIC"R• for itselfand its successors and assigns, hereby 

releases and discharges Amerisave and its respective employees~ officers, directors, 

representatives. heirs, executors) administrators, successors and assigns, from any and all claims, 

demands, contracts, obligations, damages.. actions, and causes ofaction, direct or indirect, in law 

or in equity belonging to the FDIC-R: arising out ofor relating to the facts and circUmstances 

giving rise to the Claims. 

B. Amerisave•s Release. 

Effective simultaneously with tl:!e release in PARAGRAPH !LA. above, Amerisave, on 

behalf of itself: and its respective employees, officers, directors, representati.ves, heirs, executors., 

administrators, successors and assigns, hereby releases and discharges the FDIC-R, and its 

employees, officers, directors, representatives, successors and assigns, from any and all claims 

belonging to Amerisflve, arising ou1 QfQr relating to the facts and circumstances alleged by the 

Claims. 
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C. Exceptions to Re1eas~,hy FDlC-R. 

1. Notwithstanding any other provision of this Agreement, the FOIC-R does 

not release, and expressly preserves fully and to the same extent as if this Agreement had not 

been executed, any claims or causes ofaction: 

a · against Amerisave or any other person or entity for Uability, if any) 

incurred as the maker, endorser or guarantor ofany promissory note or indebtedness payable or 

owed by them to FDIC·R, the Bank, other financial institutions, or any other person or entity, 

including without limitation any claims acquired by FDIC-R a8 successor in interest to the Bank 

or any person or entity other than Bank; 

b. against any person or eniity not expressly reteased by the FDIC-R 

in this Agreement; or 

c. which are not expressly released in PARA.GRAPH Il.A. above. 

2. Notwithstanding any other provision oftbJs Agreement, nothing herein 

limits, wmves, releases, diminishes or compromises the jurisdiction and authority of the Federal 

Deposit lnsurance Corporation in the exercise of its supervisory or regulatory authority to 

insritute administrative enforcement or other proceedings seeking removal, prohibition, civil 

penalties, restitution or other reliefit is authorize-d to seek pursuant to its supervisory or 

regulatory authority against any person. or wl>ich may arise by operation oflaw, rule, or 

regulation. 

3. Notwithstanding any other provision ofthis Agreement, this Agreement 

does not waive any claims which could be brought by the United States through the Department 

ofJustice)the United States Attorney's Office for any federal judicial district. lu addition, the 

5 



Page 6 

FDIC~R specifically reserves the right to seek court ordered restitution pursuant to the relevant 

provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, et. seq.• ifappropriate. 

SECTION Ill: Insolvency. 

A. Insolvency. 

Amerisave warrants as to payments made by or on its or its behalf that at the time of such 

payment, it is not insolvent nor \\111 the payment made by or on its behalf render it insolvent 

within the meaning and/or for the purposes ofthe United States Bankruptcy Code.· This warranty 

is made by Amerisavc and not by its counseL 

B. Preferences. 

In the event that the FDIC-R is required to return any portion of the Settlement Payment 

due to a final order by a court that the transfer of the Settlemen.t Payment or any portion thereof 

constituted a preference. voidable preference~ fraudulent transfer or similar transaction~ then, in 

its sole discretion, the FDIC-R may, without waiver ofany other rights it may have in law or 

equity, pursue any of the rights and remedies set forth in paragraph I(C} above, and/or otherwise 

permitted by law. 

SECTION IV: Termination. 

In the event the FDIC-R exercises its right to declare this Agreement null and vojd as 

provided herein, then, for the purposes of any statute ofHmitations or other time-based defense 

to any of the claims of the FDJC-R, the parties to this Agreement shall be deemed to have 

reverted to their respective status as of 5:00p.m. Eastern Time, December 1, 20ll. 

SECTION V: Notices. 

Any notices required hereunder shall be sent by registered mail, first class, return receipt 

requested, and may a1so be sent by email, to the following: 
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If to the FDIC-R: 

Michael Delbick · 

Mortgage Recovery Law Group 

700 North Brand Boulevard, Suite 830 

Glendale, California 9l203 

(818) 630·7905 

(b)(6}___1 ' ----- ­

lfto Amerisave: · 

Mark Lively, EVP. Credit rusk 

3350 Peachtree Rd. NE. Suite 1 000/1 Oth Floor. 

Atla:."lta, GA 30326 

404-424-0681 


·- ----­(b)(6)_1D 

SECTION VI: Other Mattei'S. 

A. No Admission ofLiability. 

The undersigned Parties each acknowledge and agree that the matters set forth in this 

Agreement constitute the settlement and compromise of disputed claims and defenses, that this 

Agreement is not an admission or evidence ofliability or infinnity by any of them regarding any 

claim or defense. and that the Agreement shaH not be offered or received in evidence by of · 

against any Party hereto. except to enforce its terms. 

B. E~qcution in Counterparts. 

This Agreement may be executed in counterparts by one or more of the Parties named 

herejn and all such counterpatts when so executed shall together constitute the final Agreement, 

as ifone document had been signed by all Parties hereto; and eadt such counterpart, upon 

execution and delivery. shall be deemed a complete original, binding the Partyor Parties 

subscribed thereto upon the execution by aU Parties to this Agreement 
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C. Binding Effect. 

All of the undersigned persons represent and warrant that they are a Party hereto or are 

authorized to sign this Agreement on behalfofthe respective Party, and that they have the full 

pov.rer and authority to bjnd such Party to each and every provision of this Agreemen1. This 

Agreement shaU be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors, administrators, representa-tive.<>, attorneys, successors and assigns. 

D. Entire Agreement. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned Parties concerning the matters set forth herein and supersedes any prior 

agreements or understandings. No representations, warranties or inducements have been made 1o 

or relied on by any Party concerning this Agreement and. its exhibits other than those contained 

therein. 

E. Amendments. 

This Agreement may not be amended or modified, nor may any of its provisions be 

waived, except in writing by the Party or Parties bound thereby, or by their respective authori7.ed 

attomey(s) or other representative(s). 

F. Specific Representations, Warr!~!t~!~~--and Disclaimer. 

Amerisave·acknowledges that in detenniniug to settle the Claims released herein, the 

FDIC-R reasonably and justifiably relied Up<JD the accuracy offinancial information provided by 

Amerisave. IfAm.crisave failed to disclose, or misrepresented the nature or amO'unt oft any 

interest, legal , equitable, or beneficial, in any asset, Amerisavc agrees to cooperate fully with the 

FDlC-R to transfer its interest in the asset to the FDlC-R and to sign any and aJl documents 

necessary to transfer its interest in the asset to the FDIC-R. Mor~over, if Amerisave has failed to 
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disclose any interest~ legal, equitable. or beneficial~ in any asset, tlle FDIC-R in its sole 

discretion, may exercise one or more or all of the following remedies: (a) the J.TIIC-R may 

declare the releases granted. to Amerisavc as null and void; (b) the FDIC-R may retain the 

Settlement Payment; (c) the FDIC-R may sue Amerisave for damages) an injunction, and 

specific performance for the breach ofthis Agreement; and (d) the FDIC-R may seek to vacate 

any dismissal order and reinstate the FDIC-R~s claims against Amerisave. Amerisave agrees that 

if it has fai led to disclose. or misrepresented the nature or amount of, any interest, legal, 

equitable, or beneficia], in any asset, Amcrisave consents to the reinstatement of FDIC-R's 

claims and waive any statute of limitations defeme that would bar any of the FDIC-R's claims 

against it. 

G. Reasonable Cooperation. 

l. The undersigned Parties agree to cooperate in good faith to effectuate all 

1he terms and conditions ofthis Agreement, including doing, or causing their agents and 

attorneys to do, whatever is re~sonably necessary to effectuate the signing, delivery, execution$ 

tiling, recording, and entry, of any documents necessary to perform t.lte tenus of this Agreement. 

2. Further, Amerisave agrees to cooperate fully with the fDIC-R in 

connection with any action required under this Agreement. Any such cooperation that involves 

any out of pocket costs is subject to reasonable reimbursement by 'the FDIC-R pursuant to its 

internal guidelines and policy for such reimbursement. Such cooperation shall consist of: 

a. producing all docwnents requested by the FDIC~R, without the 

necessity of subpoena) as determined by the FDIC-R, in its sole discretion, to be relevant to the 

Bank~ 

b. making themselves available upon request by the FDIC-R at 
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reasonable times and places for interviews regarding facts, as detennined by the FDIC-R in its 

sole discretion, to be relevant to the Bank; 

c. appearing to testify, upon request by the FDIC-R, in any matter 

detennined by the FDIC-R in it-; sole discretion, to be related to the Bank, 'Without the necessity 

ofsubpoena; 

d. signing truthful affidavits upon request by the FDIC-R, regarding 

any matter, as determined by the FDfC-R in its sole discretion~ to be relevant to the Bank. 

H. ChoiceofLaw. 

This Agreement shall be interpreted, construed and enforced according to applicable 

federal law, or in its absence, the internal laws ofthe State ofCalifornia. without regard to its 

c<Jnflicts oflaws. 

I. Advice of Counsel 

Each Party hereby acknowledges that he or it has consulted with and obtained the advice 

ofcounsel prior to executing this Agreement, and that this Agreement hns been explained to that 

Party by his or its counse!. 

J. Tit!e and Captions. 

All section titles and caption.<; contained in this Agreement are for convenience only and 

shall not affect the interpretation of this Agreement. 

Ill 

IIi 

IIi 

II! 

/// 
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K. Authorshlp!Construction. 

This Agreement sets forth terms and agreements jointly negotiated by the Parties. Tt is 

eKpressty agreed that this Agreement shall not be construed for or against any party by reason of 

which party drafted it. 

fN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

by each ofthem or their duly authorized representatives on the dates hereinafter subscribed. 

FDIC as Receiver for AmTrust Amerisavc Mortgage Corporation 

Name: A.-.-;"~ lfA. it{" (i. v·l' l ..,....-.......;.....;..;......RJ( A. Lt'JE'LY 

Title: Cov r~;& ( Title: EVP C)l..~~~ \ R· S.: k 

Date: ~ i_.J-- Date: C;Jr JO'i / ~ 01 ?.... 
' I 
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SETILEMENT AGREEMENT AND MUTUAL RELEASES 

This Settlement Agreement and Mutual Releases ("Agreement") ace made this L.f_rf.... 
day of ¥..~ 2012 by, between and among the following undersigned Parties: the 

Plaintiff, Federal Deposit Insurance Corporation, in its capacity as receiver for AmTrnst Bank 

CPDIC-R") and the Defendant Artisan Mortgage Company, Inc. C'Artisan~•), parties in a case 

captioned FDIC as Receiver for A.mTrnst Bank v. Malik, et al., Case No: 1:09-CV-04805 

(E.D.N.Y.) ("The .Litigation"). 

WHEREAS, In November. 2009, AmTrust Bank ("AmTrust") initiated The Litigation 

against its closing attorney Pankaj Malik, several of its mortgage brokerS) and other individuals 

and entities alleged to be involved in the origination of mortgages using improper flip 

transactions and straw buyers, including claims against Artisan related to the origination of loan 

flles containing Certain misrepresentations; 

WHEREAS, on December 4, 2009, AmTrnst was closed by the Office of Thrift 

Supervision and, pursuant to 12 U.S.C. § 1821(c), the ·Federal Deposit Insurance Corporation 

was appointed receiver. In accordance with 12 U.S.C. § 182l(d). the FDIC·R succeeded to aU 

rights, titles, powers. and privileges of the Bank1 including those with respect to its assets and all 

of the Bank's claims, demands, and causes of action, including those claims asserted in The 

litigation; 

'WHEREAS, Artisan has denied the allegations asserted against it for breach ofcontract; 
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WHEREAS, Artisan has provided the FDIC-R with a sworn aff1davit and other financial 

materials to demonstrate that it has limited means from which to pay a judgment; 

WHEREAS,' the FDIC-R has relied upon the accuracy of the information 

provided by Artisan regarding its fmancial condition as a material condition for entering this 

Settlement Agreement; and 

WHEREAS. without any admission of liability by any of the undersigned Parties, the 

Parties deem it to be in their respective best interests to end their disputes arising out of and 

related to The Litigation, and avoid further costs and risks associated with The Litigation and 

enter into this Agreement. 

NOW, THEREFORE. in consideration of the proinises, tmdertakings and releases stated 

herein, the sufficiency of which consideration is hereby acknowledged, the undersigned Parties 

agree, each with each other, as follows: 

Section 1: PaYPl§t to the FDJ~-R. 

A. As·an· essential c-ovenant . and condition to this Agreement, Artisan agrees to pay 

the FDIC-R the swn of Fifteen Thousand Dollars ($15,000.00) (the "Settlement Funds") to be 

paid within 30 days of the execution of this Agreement, together with interest thereon 

commencing on the 3lsi day after the execution of this Agreement through the date of payment, 

at a rate of 6% per anum. 

B. Upon the execution of.an original or originals in counterparts, of this Agreement 

by each of the undersigned Parties, but no later than•30 days after the execution of this 
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Agreemen~ Artisan shall deliver the Settlement Funds to the FDIC·R by direct wire transfer into 

an account designated by FIHC-R or by certified or cashier's check drawn upon a depository_ 

institution acceptable to FDIC-R. 

C. 'Without waiving any other rights that FDIC-R may have, in the event that the 

Settlement Funds, including all accm~ interest as may be applicable, are not paid to the FDIC-R 

by Artisan in the respective a,mounts described above, and within 30 days of the ~ecution of this 

Agreement, then the FDIC-R shall have the right. in its sole discretion, prior to the receipt of any 

delinquent payment by Artisan to declare this .Agreement null and void, extend this Agreement 

for the period of tjme untU the FDIC-R receives all of the·Settlement Funds and/or enforce this 

Agreement The Parties further aclq:l.owledge and-coosent to the jurisdiction of Magistrate Judge 

Attack for enfor~ement ·of 
.
thjs Agreerrient in ..co~on with her co_ntinuing role overseeing

. 

settlement negotiations related to The Litigation. 

Section 2: Artisan's Ag:ret:me!).t to Cooperate. 

A As an essential coVenant and condition to this Agreement, Artisan agrees to make 

available a corporate representative, knowledgeable about the Subject Loan transactions and to 

provide a sworn statement -to the FDIC-R regardi.Dg the persons, entities, and events involved in 

the Subject Loan transactions and The Litigation. 

B. Artisan funher agrees to cooperate fully with the FDIC-R in the ongoing 

Litigation and any furure litigation or other proceedings related to the persons, entities, and 

events involved in The Utigation, including, if necessary, testifying regarding the persons, 

entities, and events involved in The Litigation. 
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Section 3: Stipulations and Dis;miss§ls.
. . 

Upon execution of this Agreement by each of the undersigned Parties and upon re-eeipt of 

the Settlement Funds by the FDIC-R in the amount specified in Section 1 above from Artisan, 

plus any accrued interest pursuant to Section lA, the FDJC-R shall dismiss with prejudice all of 

its claims .in the Litigation against Artisan. A stipulation of dismissal with prejudice as to these 

claims shall be prepared by the FDIC-R and executed by Artisan within 30 days after receipt of 

the sworn statement by the FDIC·R from Artisan. 

Section 4: MutualBeleases. 

A. Release of Artisan by the IDIC-R. 

Effective upon payment of the Settlement Funds in the amotmt specified in Section 1 

above, the FDIC-R hereby releases and discharges Artisan. its insurers, representatives, 

successors, assigns and attorneys, from any and all claims, demands, obligations, da.tmges, 

actions, causes of action, direct or indirect~ in law or in equity, belonging to the FDIC-R that 

were asserted in The Litigation. including, without limitation, claims regarding loans for whiclt 

Pankaj Malik or Malik & Associates; P.C. served as a closing attorney for AniTrust Bank. 

B. Release of the FDIC-R by Artisan. 

Effective simultaneously with the release in Section 3A above, Artisan on its own behalf, 

and on. behaJf of its insurers, representatives, successors, assigns and attorneys hereby releases 

and discharges the FDIC-R from any and aU claims, demands, obligcW.ons, damages, actions, 

causes of action, direct or indirect. in law or in equity, that arise from or relate to the Litigation, 

including but not limited to any rights of subrogation. 
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C. Express Reservation of ReJ&ruies By The FDIC. 

l . Notwithstanding any other provision, by this Agreement, the FDIC·R does not 

release and expressly preserves fully and to the same extent as if the Agreement had not been 

executed, any rights, claims or causes of action: 

L Against any other party in the Litigation not expressly released by this 

Agreement; and 

ii. Which are not expressly released in Section 4A, above. 

2. Notwithstanding any other provision of this Agreement, nothing herein limits, 

waives, relQaSes. diminishes or compromises the jurisdiction and authority of the Federal Deposit 

Insurance Corporation in the exerCise of its supervisory or regulatory authority to institute 

administrative enforcement or other proceedings. seeking removal, prohibition, civil penalties, 

restitution or other relief it is authorized· to seek pursuant .to its supervisory or regulatory 

authority against any person, or which may arise by operation of law; rule. or regulation. 

3. Notwithstanding any other provision of this Agreement, this Agreement does not 

waive any claims which couid be brought by the United States through the Department ofJustice 

or the Unjted States Attorney's Office for any federal judicial district. In addition, the FDIC~R 

specifically reserves the right to seek court ordered restitution pu.rSuant to the relevant provisions 

of the Victim and Witness Protection Act, 18 U.S.C. §.3663, et. seq., if appropriate. 

SectionS: Representations and Aclroowledgments 

A. No Admission of Liability. Tite undersigned Parties each acknowledge and agree 
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that the matters set forth in this Agreement constitute a settlement and compromise of disputed 

claims previously defined and that this Agreement is not an admission or evidence of any 

liability of any of them regarding any claim. 

B. Execution in Counterparts. This Agreement may be execute4:1 in OOWlterparts by 

one or more of the Parties named. herein and all such counterparts when so executed shall 

together constitute the final Agreement, as if one document had been signed by all Parties hereto; 

and each such counterpart, upon execution and delivery, shall be deemed a complete original, 

binding the Party or Parties subscribed thereto UPQn the execution by all Parties to this 

Agreement. 

C. Binding Effect Each of the undersigned persons represents and warrants that 

they are a Party hereto or are authorized to sign this Agreement on behalf of a Party, and that 

they have the full power and authority to bind such Party to each and every provision of this 

Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned 

Parties and their respective heirs, executorsj administrators, representatives, successors, assigns 

and attorneys. 

D. Specific Representations Warranties and Disclaimer. Artisan expressly 

acknowledges that in determining to settle the claims released here, the FDIC-R has reasonably 

and justifiably relied upon the accuracy of financial information in the affidavit submitted. If. in 

its affidavit, Artisan has failed to disclose any interest, legal, equitable, or beneficial, in any 

asset, Artisan agrees to cooperate fully with the FDIC-R to transfer its interest in the asset to the 

FDIC-R and to sign any and all documents necessary to transfer its interest in the asset to the 
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FDIC-R. Moreover, if. in its affidavit Artisan has failed to disclose any interest, legal, equitable, 

or beneficial, in any asset. the FDIC-R in its sole discretion. may exercise one or more or all of 

the following remedies: (a) the FDIC-R may declare the rcleases granted to Artisan as null and. 

void; (b) the FDIC-R may retain the Settlement Funds; (c) the FDIC may sue Artisan for 

dam':ges. an injunction. and specific performance for the breach of this agreement; and (d) the 

FDIC-R may seek to vacate any dismissal orrler and reinstate the FDIC-R's claims agai.nst the 

Artisan. Artisan agrees Ulai if, in its affidavit, it has failed to disclose any interest, legaL 

equitable, or beneficial, in any asset, Artisan consents to tbe reinstatement of FDIC-R's claims 

and waives any statute of limitations that would bar any of the FDIC-R's claims against it. 

E. Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law~ or in its absence. t,b.e laws of the State of New York. 

F. Entire Agreement and Amendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersigned Parties concerning the matters 

set forth herein. This Agreement may not be· amended or modified except by another written 

instrument signed by the parties to be bound·thereby, or by their respective authorized attorneys 

or other representatives. 

G. Advice Qf COui1sel. Each Party hereby acknowledges that it has consulted with 

and obtained the advice of counsel prior to executing this Agreement. and that this Agreement 

has been explained to that Party by his or her counsel. 

IN WITNESS WIIEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representative on the dates hereinafter subscribed. 
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Federal Deposit fusurance Corporation. as 
Recej¥.et:.for AmTrust Bank 

(b)(6) 

Artisan Mortgage Company, 

Date,___;_q~/J_J~h~~_-_ By 
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