




























































































































































































































































































































































































































¿¡IOC¡ - /I õ1

BA FR MA CHMAN 11.6. JlO1Ø of ~riir:ii

€.onmtt on .:fúiimdal SŠtrbit~
2129 ~1I.DUt eff JallfUdnir

..iqn. .1: 20515

.SPECB BAus AI RAG ME

July 13. 2009

VI FACSJM
i

Th Honoable Shil BaiChan
Federal Dept Ince Corporation
550 17th Stret, NW
Washigtn, DC 20429

Dea Chan Bai
~ you are awar, th Financiaj Ser Commtte is poisd to consr legiatin

(H 3126) tht estbñiies an independet Coumer Fiancial Prten Agncy
(CFA). Becaus th crti of a CFA woul fuentay chge fici intitun
and prouc reg1tin, it is a pro our Co mus fu unrstad. Some weeks
ago. I asd.ChFr to bo a hear on th proposed Consumer Financial
Prduct Agnc exusiy devote to th views of th prudenti regutors. Hoever,
beuse suc a beargmay not ocur in tie fo th Commtte to throughy consde
your perspecs beft legiti I r8spey reques tht you respon to th followg
questns by Monda. July 20. 20.

1: Wht prblem would be adssd by th cratin of a CF A that is not or caot be
addrssed by th cut sym of 

financial intuon and prduc regution?

2. How would th new conøer proteon stadade estalihed in H.R 3126 impact
the aVBlalnlit of crdit fo consers? Wou any par category of consumers
be afectd more th otrs?

3. . OIe of th dives gin to th proæed age is to coordte with a varty of
othr agncis, both stte and fede to "potø consnt regutory treatment
of coumer and investnt prouct.- Howeve. the legition would permt
induastates to pBB las tht wi di fr 

federa law . Wht would be th

impact on consumer an the i.ons you reguate if individual states ca
impos addtiona and dint stda?

4. Th legitin env th separtion of safty and soudnss regution frm
consumr proteon reguti'How woul th separatin impact the saty and
soundnes of bBDg inti? Would it enh or underme saety and
soundns. in your vi?

5. Does yo agecy have a separte conSer proctn complice examination
for? If not, ho coul th consumer copli examjnation fution be
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trd to a new agnc and what woul be th impact of the trer on your
saty and liunBB supen?

6. H.R. 3126 råqus coditin and cotatin between the CFA ani; the
"Federal banking aencis. Hoeve. it does not ofr a frework or-mechm in
th evnt that th is no a coIÌ~nsU8. Please comment on any practi or lega

"problems or chalnges tht would be prsente by th proposal

7. H.R. 3126 pro for eac of 
th Federal bang agenci to tranIe consumer

fiancis) protectn funs to th ne agnc. Suc fuctns ar defied to mean
"rsear ruma\ing. issu of ors or ¡udancs. sueivn, examination.
an enforcment acti, powers, and duti relati~ to the provn of consumer
fianci produc or ses". Pleas idnti al of th fuct wihi your
agnc tht woul be trrrd unde th pron? Dos it af underwtig
stda fo mort loan? Ini' lendig rus? Lendi lits? Anti-mone
launde copli? If so. what wou be th impact of th trr on safty an "
soundnes?

8. Doe th prose CF A get at th hear of what caused the morage cr?

9. H.R. 3126 provis fo the s. to appro -stda finAncial proucts and
sees. Wht wou be th imac of tb proos on pruct inovatin. esecy
whe you cons th ri. exns. and complice requiement (e.g.. diclsur
aid opt-ut requiment) asted with the cratin or Bal of other
th stada prouc?

10. Wht wi be the impac on consumer ifban\ng and some inurce produc ar.
subect to regutin by th new agncy, but ecoomy similar investment
prouc ar subjec to a dint form of regutin by the SE

Than you for your atttion to thi import matt.
Sinrely.

lt;~~
Rankg Memb



e FEDER DEPOSIT INSURACE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

Augut 12, 2009

Honorable Spencer Bachus
Ranng Minority Member
Committee on Financial Services
House of Representatives
Washington, D.C. 20515

Dear Congressman Bachus:

Than you for soliciting the Federa Deposit Insurance Corporation's input on the
proposed Consumer Financial Protection Agency (CFPA). Enclosed are responses to the
questions you posed.

We appreciate the opportity to comment. Ifwe can provide fuer information, please
do not hesitate to contact me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sincerely,

~
Sheila C. Bair

Enclosure



Response to Questions from
The Honorable Spencer Bachus

QL. What problem would be addressed by the creation of a CFPA that is not or cannot be
addressed by the current system of financial institution 

and product regulation?

AI. The proposal addresses one of 
the principallimItations of 

the curent regulatory system. It

would eliminate the remaining regulatory gaps between insured depository insitutions and non-
bank providers of financial products and servces by establishing strong, consistent consumer
protection stadards. It also would address another gap by giving the CFP A authority to examine

non-bank financial service providers that are not curently examined by a federal, or in many
cases, state agency. In addition, the Administrtion's proposal would eliminate the potential for
regulatory arbitrge that exists because of federal preemption of certain state laws.

Q2. How would the new consumer protection standards established in H.R. 3126 impact
the availabilty of credit for consumers? Would any particular category of consumers be
affected more than others?

A2. Properly defined standars should not impede the availability of credit to any category of
consumers. H.R. 3126 does not prohibit the offering of consumer financial products and
services. Rather, it seeks to protect consumers against abusive products and practices that strp
individual and family wealth. The stadards could lower risks to consumers of such financial
products by enhancing trarency oftenns and features, and facilitating comparson of
alternative products or services. The stadards also could bring greater protection to consumers
of non-ban financial products and servces, which are not subject to the examinaton and
supervision for consumer protection and safety and soundness compliance that curently benefits
insured institution customers.

Q3. One of the directives given to the proposed agency is to coordinate with a variety of
other agencies, both state and federal, to "promote consistent regulatory treatment of
consumer and investment products." However, the legislation would permit individual
states to pass laws that wil differ from federal 

law. What would be the impact on

consumers and the institutions you regulate if individual states can impose additional and
different standards?

A3. To a great extent, the curent patchwork regulatory situation is the result of a lack of
coordination of national consumer protection laws and regulations. Creating a federal floor for
consumer protection wil provide standardizaon for institution and product regulation. While
the proposal allows sttes to apply more protective state consumer laws, a strong federa floor
should make additional state stadards unecessar. It should be noted that state-charered banks
operating in multiple jursdictions curently comply with those jursdiction's consumer laws with
no problems.



Q4. The legislation envisions the separation of safety and soundness regulation from
consumer protection regulation. How would this separation impact the safety and
soundness of banking institutions? Would it enhance or undermine safety and soundness,
in your view?

A4. Separting the examination and superision of inured depository institution consumer
protection cornpliance from that of safety and soundness could underne the effectiveness of
both. As the baning regulators' expenence durg the past few year has shown, consumer
protection issues and the safety and soundness of insur depository institutions go hand-in-hand.
Examination and supervsion for saety and soundness and consumer protection must be closely
coordinated and reflect a comprehenive understading ofan institution's management,
operations, policies, and practices. Consumer protection and risk supervision benefit from the
synergies created by this holistic approach and by reay and timely access to expertse and
critical information. Separting consumer protection examination and supervision frm other
supervisory effort could weaken both and result in weakened financial institutions.

By contrast~ if the CFPA has sole rule-wnting authority over consumer financial products and
services, this will ensure appropriate focus on protecting consumer and a level playing field
between insured depository institutions and other tyes of entities that offer similar financial
products. In addition, the FDIC would support providing the CFPA with back up enforcement
and examination authority to ensure that the federal regulators are providing effective supervision
of these standards. Freeing the CFP A frm direct supervision and enforcement of depository
institutions would allow ths entity to focus its examination and enforcement resources on the
non-ban entities that provide fiancial products and services that have not previously been
subject to federal examination or enforcement.

QS. Does your agency have a separate consumer protection compliance examination force?
If not, how could the consumer compliance examination function be transferred to a new
agency and what would be the impact of the transfer on your safety and soundness
su pervision?

AS. The FDIC has a dedicated force of consumer protection compliance examiners. As
discussed above, consumer protection and risk supersion benefit from the synergies created by

ready and timely access to expertse and cntical information in both areas. For example,
violations of consumer regulations by an institution frequently signal management problems
related to safety and soundness issues as well. Preservg the current regulatory frework, and
the ability of the examiners to work together to evaluate institutions, wil ensure that financial
institutions will be continue to be viewed holistically.

Q6. H.R. 3126 requires coordination and consultation between the CFPA and the Federal
banking agencies. However, it does not offer a framework or mechanism in the event that
there is not a consensus. Please comment on any practical or legal problems or challenges
that would be presented by this proposaL.



A6. In our anwer to Question 7, we describe the many ways that consumer protection

compliance and safety and soundness examnaton and supervsion are interned. Separtig

the functions into two agencies inevitaly would create issues. For example, it would constrain
the ability of examination sta to develop a comprehensive view of the intitutions they
supervise. It also would be more diffcult to easily coordinte, share information, and bring 

joint

actions on consumer protection and safety and soundness issues. In addition, the flow of
information would slow, thus reducing opportnities to quickly identify and resolve problems.

As indicated above, one way to address this issue would be for the banng agencies to retain the
authority to examine and supervse insurd institutions for consumer protection compliance and
safety and soundness. The CF A should be given the authority to examine and supervse non-
bank consumer product and service provider and back-up enforcement authority over insured
depository institutions. Giving the CFP A authority to wrte rules for all consumer product and
service providers would ensure strng and unform consumer protection stdards for all

consumer product and service providers.

Another means of ensuring coordination and consultation would be to have federal financial
institution regulators represented on the CFP A Board. which could be the final ariter of any
problems that could not be resolved at the sta 

leveL. We believe it is parcularly importt that

the FDIC be represented. As ultimate insurer of over $6 trllion in deposits, the FDIC has both
the responsibility and vital nee to ensure that consumer compliance and safety and soundness
are appropriately integrted The FDIC also is the priar federa supervsor for the largest
number of ban (including many larger ones) and maintans an active examination sta on-site
in the largest major bans as back-up supervsor. The FDIC's direct supervsion oftbe majority
of the nation's community banks provides it with a unique "Main Street" persective that enabled
it to be an early proponent of affordable and sustainable mortgage loan modifications, improved
economic inclusion, and the prevention of abusive lending practices. Moreover, the FDIC's
deposit insurce function involves a significant consumer protection role with regard to
consumer depsits that afects all institUtions, but is unique to the FDIC.

Q7. H.R. 3126 provides for each ofthe Federal banking agencies to transfer consumer
financial protection functions to the new agency. Such functions are defined to mean
"research, rulemaking, issuance of orders or guidance, supervision, examination, and
enforcement activities, powers, and duties relating to the provision of consumer financial
products or services." Please identify all of the functions within your agency that would be
transferred under this new provision? Does it affect underwriting standards for mortgage
loans? Insider lending rules? Lending limits? Anti-money laundering compliance? If so,
what would be the impact of the transfer on safety and soundness?

A7. Staff in three different FDIC Divisions likely would have to be transferred if 

the new agency

is created as proposed: the Division of Supervsion and Consumer Protection (DSC), the Legal
Division, and the Division of 

Inurace and Researh (OIR). In paricular:



i) DSC: Generally speakng, staf in ths Division perorms research. rulemakng, guidance,
supervision. examination and enorcement fuctions, and coordinates extensively with the
Legal Division and DIR in connection with all of 

these fuctions.

. Examinations: Consumer protection compliance examiners and examination

mangement and st 
in FDIC field offces, regions, and at headquarers in

Washington, D.C. examine bans for compliance with consumer protection and
CRA regulations and coordinate with legal sta to brig inform and formal

enforcement actions when ban fail to comply with laws or regulations.
Consumer protection staf also coordinates with DSC's risk management/safety
and soundness fuction on applications and other reguatory requests frm
institutions that have less than satisfactory consumer compliance or CRA
progrs.

. Policy: Consumer protection compliance policy analysts conduct outreah to

industr and consumer groups, monitor legislative and regulatory developments,
develop policy and guidance for examners and institutions, parcipate in

interagency workig groups to issue regulations and examination procedures, and
develop and provide trining for consumer protection compliance examiners.

. Consumer Protection Outreach: Consumer affairs sta receives, investigates, and
responds to consumer complaints and inquines involvig FDIC-supervsed
institutions, along with other data requests concernng consumer protection laws
and bang pratices. In addition to assisting individual consumer, the
consumer complaint resolution fuction provides information used in individual
ban compliance examinations and to detect emergig consumer protection issues.
As par of its deposit insurce function, FDIC consumer afairs staff 

provides

consumer education and assistace with regard to deposit insurce coverage
matters. Ths fuction would necessarly remain with the FDIC.

. Community Affairs: DSC also has a Communty Affairs progr that provides

technical support to financial institutions to help them identify and respond to the
credt and banng need of 

the communties they serve. Program sta conducts

the FDIC's financial education and consumer protection outreach, except for
deposit insurace. Community afairs staff facilitates the Alliance for Economic
Inclusion __ the FDIC's national initiative to establish broad-based coalitions of
financial institutions, community-based organizations, and other parers to bring
unbaned and underserved populations into the financial mainstream. The FDIC
developed and distrbutes the awar-winning Money Smart financial education
progr, which is available in severa formats and languages. In addition, the
Small Dollar Loan pilot project is reviewing afordable and responsible small-
dollar loan progr in finacial institutions to identify effective and replicable
business pratices that ban can incorporate into their mainstram servces.
Community Affairs staff also lea the FDIC's ongoing outreach effort to
mitigate foreclosures and help consumers avoid scam arsts.

2) Legal Division: Legal Division attorneys frm headquarers and regional offces support
the researh. supervsion, examination, legislative, rulema1ing, policymakg and



enforcement fuctions. Enforcement attorneys work closely with examination staf in
bringing formal and informal enforcement actions against institutions.

3) D IR: Ecnomists and sttistician support the consumer protection compliance

examnation and policy progrs and Legal Division sta 

by conducting research and

anyzing quantitave and qualitave data Staff purues ongial research exploring

consumer fiancial products, behaviors, and trends.

On balance, trsferrng consumer protection compliance examination and enforcement to the

new consumer protection agency would cause disruption to agency operations durng a critical
time, complicating safety and soundness fuctions and enforcement efforts. A number of
mission-critical regulatory fuctions exist in which consumer protection and safety and
soundness issues are intertined. Consumer protection weaesses may affect the safety and
soundness of an institution, or they may reflect an overal weakess, parcularly of management.
Unsafe or unound practices, or the resulting financial weakess of an institution, can impact a
ban's customers, the community, and even the financial markets.

Significant expertise, lines of communication, and cooperative efforts among safety and
soundness and consumer protection compliance staff would be hampered by moving these
functions to the new consumer protection agency. paricular areas of supervision, examnation,
and enforcement that would be impacted include:

. Non-Traditional Mortgage Lending

. Subprime Lending

. Payday Lending

. Credit Card Lending

. Predatory Lending

. Loan Modifications

. Flood Insurace

. Thrd-Par Risk

. Retail Securities and Insurce Sales and Referrals, under the Gram-Leach-Bliley Act
of 1999 (GLBA) and Regulation R

. New Ban Application Investigations and Community Reinvestment Act (CRA) Analysis

. Ban Branch and Merger Applications, which require consideration of compliance

ratings, fair lending and CRA ratings
. Privacy (GLBA)

. Identity Theft Red Flags and the Fair and Accurate Credit Transactions Act of 2003

(FACT Act)
. The Secure and Fair Enforcement for Mortgage Licensing Act of2008 (S.A.F.E. Act)

Because the FDIC and other regulators must continue to consider consumer protection issues in
evaluating bans - even if a new agency is established - separting these functions wil
necessarly create a duplication of effort.

The new agency also would impose incremental burden on financial institutions as they would be
examned and evaluated by another federal agency. Separtig the compliance examination



function from the safety and soundness progr also wil delay action on applications or other
requests requiring federal approval.

Q8. Does the proposed CFP A get at the heart of what caused the mortgage crisis?

A8. If a CFP A-tye agency had been in place. it could have taen the long view of 

both the

banng sector and the non-ban fiancial sector. A stong focus on consumer protection could
have called into question the underlying rationale for many of 

the more abusive mortgage

products. Furer. rules and gudelines could have been developed that would have slowed or

halted the worst practices.

However, the CFP A. as curently proposed does not get at one of the fudamental causes of the
mortgage crisis: the lack of effective supervsion and enforcement of non-ban entities that offer
mortgages and other financial products. Whle these entities are subject to many of 

the same

laws and regulations as federally supervised ban and thft, they are not subject to the same

regular examinations or supervsion, or the resulting potential for enforcement actions if they
break the law. State and federl enforcement agencies (state consumer protection agencies and

the Federal Trade Commission for civil matter, state Attorneys Genera and the Deparent of
Justice for criminal) have limted resources and must make constat choices about whether
situations are egregious enough to wart bringig an action to stop a parcular practice.

To the extent possible, legislation should specifically defie the components of an effective
enforcement and examination regie focused on non-bans. For example, rather than diluting
resources by aiming them at all financial products and entities, the CFPA's prirnar supervisory
resources should be tageted on non-ban entities. The federal ban and thft supervisors should
continue to have examination and enforcement authority over ban; however, they would
enforce the consumer protection stadars set by the CFP A. Under such a regime, overall
consumer protection would be greatly strngtened because the CF A would have back up
authority to enforce all consumer protection laws regarding bans, and there would be severa
supervisory entities, including the CFP A and the ban regulators, tageting their resources on
enforcing consumer protection laws across the countr.

Q9. H.R. 3126 provides for the agency to approve "standard" financial products and
services. What would be the impact of this proposal on product innovation, especially when
you consider the risks, expenses and compliance requirements (e.g., disclosure and opt-out
requirements) associated with the creation or sale of other than standard products?

A9. At this time, it is diffcult to determine the impact on product innovation. However, it has
become clear from the curent economic crisis that when inovative products ar not well
understood by investors and consumers, product inovation does not always benefit consumers,

the economy, or society as a whole. Inappropriate promotion of interest-only and other non-
trditional mortgage products contrbuted to the curnt economic crisis. Therefore, it could be
argued that non-stadard products should receive stronger attention from regulators to ensure
they are being used appropriately.



QI0. What wil be the impact on consumers if bankig and some insurance products are
subject to regulation by the new agency, but economically similar investment products are
subject to a diferent form ~f regulation by the SEC?

AIO. In creating the CFPA, Congrss should provide a clear and effective mechansm for
ensurng comparble consumer protections regardless of the entity from which a consumer
purchaes economicaly or fuctionaly equivalent products. The CFPA should have the

authority to set comparle stadads for comparle products and to ense tht there is no
loophole in conser protetion for product tht are economicay simar. Prudential
supervisors would enforce the stdads estlished by the CFP A for products and institutions
under their jursdiction. The ability to estblish comparble protections will strengten
coordination and cooperation among the baning agencies, the new consumer agency, and federal
and state securties and insurce regulators, and should prevent practical and operational gaps in
reguations and supervision.
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Aug 28. 2009
Foie

----
SEP - i 2009

Th Honorable SJ:eila Bair
Chaimian
Federal Deposit Inur Corpraon
550 nIb Stret NW
Wasington, DC 20429

1

Ðf~eE OF LECi:SlATWE MFA\;\S

Dea Charm Bai:

Than you for testfying before the Comm 00 Banking, Housg, an Urb Affairs
on Augu 4, 2009. In order to complete the heang rerd. we would appreiate your anwers
to th enclosed questions as soon as possble.

Please repea th queon, then your answer, sinle spacing both queston and answer.
Please do not us all capitas.

Send your reply tQ Ms. Dawn L. Ratif, th Commee's ChiefClei'k She wil tranmit

copies to the approprate offces, inluding the commtt's publications offce. Due to curot
procedures regarding Seniemal.itis remmened th you send replies via e-mail in a MS
Won!, WordPerfect lIr . pdf anhmCft to Dal'l1 RaliffcIaninl!.s~nate. gov.

11' you have any quesons about ths letter. plea contact Ms. RatlitI at ~202)224-3043-

Sincerely,

~I~
CHRSTOPHER J, DODD
Chairman

CJD/dr



Questions for the Heariig on "Strengtenmg and Streamliing Prudential BankSupervisintt
Augut 4, 200

Que-stions for The Honrable Sheil Bair, Cbairman, Federl Deposit Insurance
Corporation, frm SeDJto-r Bunni:

1. What is the be way to decrea concetron in the bang industry? Is it siz

limitations, rolling back ste pre-emption, lugher capita requirements, or somctlng else?

i. Treasur has propoi;ed makin thc new hanng regulator a bur of 

the Treasur

Deparment. Putting aside whether we should merge the curent reguators, does placing th new
regulator in Treaur rather th as a separte egency provide enough independence from

political influencc?

3. Given the damage caused by widespread use of subpnme and non-tritiona mortgages -

paricularly low documemanon mortages - it seems th proucts tht arc harful to the

consumer are also harmful to the: b¡¡nks that sell them. If 

ban regulators do their job and stop

banks frm selling products that are dagerous to the ban themselves, other than to sel
standards for cUITenùY unregulated tirs, why do we need a separate consuer protection

agency'?

4. Since the two most recent bang meltdown were caused by morage lendig. do you

thTl it is wisç to have a charer focus on mortage lending? In other words, why should we
have a ihrift charer?

5. Should banking regulators continue to be funded by fees on the r~gulated !ïis, or is

there a better way?

6. Why should we have a differet regulator for holding compaies than for the bank
tht'insel vcs?

7. Assuming we keep thrifts and thft holding companes. should thrft holding companies
be regulated by the sae reguator as ban holding compaies?

H. The proposed nsk council is sc:paraLe from the norm safety and soundm..-ss regulator of
banks and other finn!'. The idea is that the cOW1cil virill se rues tht the other regulators ,,¡ill
enforce:, That sounds a lot like the curnt system we have today, where dilì:erent regulators read
and cnforct: the same rules different ways. Under such a counciL. how wmùd you mak~ sur t.c
roles were being enforcd the sae across the bord?

1
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The Honorale Sbicla C. BaiCb
Fed Depsit Ii Common
550 17th S1. NW
Wasgtn, DC 20429

Atted pleae fid a section frm th proposed Conser Fincial protection

Agency Act of 
200 entitled "Preon of 

Stae Law." Rey, conce have bee

rasei th ths parcu setion woul b.e a negave imact on ban and the credt

cad indust. I would appre your coents on th setion as soon as possible.

i .

\I.

Dea Chan Bai

Sincely,~~
Michal N. Cae
Mem of Congr

I

! .

MNC:CC
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i-

SEP 2 5 20

OFFICE OF lEGISLATIVE AFFAIRS
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1 tion to the Agency, as reqired by thc; title, an eim-

2 melë\ted cousumer law, or pursuant to the autlOl;-

3 tief; tnmi;feri'e hy subtit1e.~ F and Ii, or Wly l'e.giùa-

4 tion pre.i;ribed or order i.%"1ed by the Dirt.'t.or tliic;

5 title or pursuant to any such autorit,\; or

6 (3) to kiiowiiigiy or reckessly provide substa-

7 tinl L\ssistance to another person in violation of the

8 prm'¡sioiii; of sec:tion 131, or any reguation pre-

9 scribed or order i.c;sued under such section, and uny

I
i
I

i

i

I

i

i

I

i.
!

10 ßUch peroon shall be deemed to be in violation of

11 that section to the same fÀ'tt as tie person to

12 whom such assistace is proded.

13 SEC. 189. EFFCT DATE

14 This subtitle shal tae effect on the designated
15 traiii-fer datR.

16 Subtitle D-Preservation of State17 ~avv
18 SEC.H1. RETION 

TO STATE LAW.

19 (a) I;. G¡.;;.im..u..-

20 (1) Ri;LE 01" CONSTRUeI'IOK.-Thic; t.itle shall

21 not be cOlistilled as annulling, altering, or afecting,

22 or exempting any person subject to the provisions of

23 this title from compl)ring with, the laws, I%CT 

i ations ,

24 orders, or interpretations., in effect in any State, e...-

25 cept to the extnt tht such statute, regation,

I:WHl.-40940.21.x (4498119)
se 24. 20 (10: p.m.)
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1 order. or interpretation is illCOn.;iRtent with the pro-

2 visioiic; of tlc; title and then only to the e:1ent of the

3 incoiic;istency.

4 (2) GREATER PR()TE('TJO~ r~J)EH STATlo:

5 I..AW.-For the puross of th~ E.;uusa.otioii, a stt-

6 ute. reation. order, or iiiteil1retation in effect in

7 any State i.e; not incOiisisteiit ",i.tl the provisions of

8 th title if the protection such Htatute. relation,

9 order, or interpretation affordi. consumers is greater

10 th the protetion prmided iinder tlriH title. .Å de-

L i teination regardig whether a st.at.ute, r~oiation,

12 order, or interpretation in effect in any State is in-

13 consnt with the prm"¡sions of tlii title may be

14 made by the .Ancy on it.~ mm motion or in re-

15 spouse to a iionf'ivolouf; pet~tinii init.inteil h:,- any 1n-

16 terestd person.
17 (li) REi.ATIO?\ TO O'lI1EH PimnKlO~S 0J' E~nIEll-

18 ATED CONSLMER L.o\ws TllA'l Rlo:J..\TE TO 8'1.\1'1- h\w.-

19 No provision of tbe; title, eXl'ept. ê\!o pl'tnil1eil iii i.ection

20 175, sl1 be coiisti1ied as 1lodini.iig, limiting, 0)' ~mpel-

21 sediiig tlie operation of LlIY proYisioii of aii enumerated

22 consumer law that relates to the applicatioii of a law in

23 effect in any State with respect to E.l.ll.'ii Federal 

law.

tWHLC\24040.21.x
SelIer 24. 2O (10: p.)

(4498119)
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i SEC. 142. PRESEVATION OF ENFRCE POWE OF

2 STATE
3 (a) I~ GE~.~iLAi..-

4 (1) Ai.,IO~ HY STATE.-Any State attrney

5 ~nerf1 ma~' bring 8 cml action in the name of such

6 . State, a~ parns patre on behal of natural persons

7 residii in ~"1cli State, in any ditriLit court of the

8 U iuted State" or State court having jurisdiction of

9 the defendant, to secure moiieta or equitable relief

10 for violation of any provì.ons of th title or regula-

11 tions is.cred thereunder.

12 (2) Ri;I.E OF CONSTRUCTIOX.~No proviion of

l3 this title shall be consed as modi, limiting,

14 or snpersediug the o~ration. of any proviion of an

15 . enninerat.eil consmer law tht relates to the author-

16

17

18

19

20

21

22

23

24

25

26

t\VH40940.21.x
seer 24. 2D(10: p.m.)

ity of H 8t-lte attorney general or State reguator to

piiforep SUdi Federal law.

i

I
¡I.
I

i

I
i

(h) c():-~n:l.-lin:- RgQLIRlm.-

(1) NOTllr~.-

(A) 1:- GJ::~Eiul..-Before initiating i:ny

cietiou iii a court or other administr.i.ive or reg-

ulatory proceedin againt any covered person

to enforce finy provision of tl tite, including

any reguation presced by the Director under

th title, a State attrney genera or Stte reg-

ulator shall tiely prode a copy of the com-

i

I

i

!

i

I

(4498119)
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1

2

3

4

5

6

102

plete complaint to be filed and written notice

desribin such êlt'ton Ol' proceeiiig to the

Agcy, or the Ag')"s desiL'1ee.

(B) EMEROE~CY .At'Tio~.-lf prior notice

is not praticable, the State attrney general or

i

\
i

I
i

\

I

State reglator shall prm-ide a copy of the com-

7 plete complaint and the notice to the Agncy

8 immediately upon inh1itotig the actioii or pro-

9 eeding.
10 (e) CoNTEN"l'g 01-' ~OTK$.-The 1l0tiCU-

11 tiOD reqired under th~ l'ec'tion shall ut u mi-

12 imum, det;be-

13 (i) the identity of the partie,;;
14 (ü) the aleged facts underlying the
15 proceedig; and

16 (üi) whether there lUay he H need to
17 coordinate the pro~et'11t.101i of the pro-
1 g ceeùing so as not. to interfere ,,;tll an~- ae-

19 tion, including aiiy rnleniakiiig, iindert.aken

20 by the Director or ALFClH-:- 01' another Fed-

21 era ag-ency. .
22 (2) AGENCY RESPO~HK-Ill any action de-

23 scribed in paraph (1), the An~ncy may-

24 (A) intervene in tJe action as a party;
2S (B) upon intervening-

t\VH40940.2.x
Sepie 24. 2l (10: p.)

(44987119)
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1 (i) remove the acton to the appro-

2 pii.ate lTiuted States dist-ict court, Ü the
3 action was not orill~r brought there;

21 TlONA BA AN SUSIIA cLA-
'1 FlE.
23 (a) b: Gi-:XBiw..-Chapter one of title J.i of the

24 Revised Statute of the Unite State (12 U.S.C. 21 et

i

i

\
i

i

\

i

I

I

i

i

I
!

i

\

¡I.
i
i
i
I
:

I

\
¡
I.

I

\

\

\

I

4 and
5 (ü) be heard on all matt ai-i-r in
6 the acton; and

7 (e) appeal any order or judgment to the

8 F;ume e:rt as any other party in the pro-

9 ceeding may.

10 (c) RBm.;1..A1'lONs.-The Director sbal prescribe reg-

11 ola.tions t.o implement the requirements of this section

12 and, frm tie to time, pi'ovide guidance in orer to fo-

B ther eool'dinate actions with the State attrneys genelëll

14 ëlnd other regulators.

15 (d) PIU:HJoRYATIOK 01 STATE CLAMs.-Nothing in

16 this i:ectioii shall be constiiied DS limiting the autborin'

17 of a Stllte iltt.oruey geueictl or State reguator to hring an

18 action or other re.gulatory proceeding arising solely under

19 the low of that State.

20 SEC. 143. STATE LAW PREEMON STANARS FOR NA-

f:VH4040281.i (4498119
semb 24, 2D (10: p.m.)
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1 seq.) is amended b~t in.c;el'tUig aftr section 5136B the fol-

2 lowI ne setion:
3 "Sc. 51S6C. STAT LAW PRON STANAlS FOR NA-

4 TIONAL BA AN SUSIIAS CL-
¡
i
I

i

\

\

\

I

\

\

\

\
i

i.
,

¡

\

¡

\
;
,

5 Fl.
6 lI(a) DEFlNITIO~s.-For purpoHes of thq Ret-ton, the

7 followig defitions shall apply:

8 ll(l) NATIO!'I. B-~'':lc-The term. 1 

national

1 0 II (A) any ban org;c\nied under t.he laws of

9 ban' includes

11 the Unite Sta;
i 2 II (B) any affiate of a 1l1tional han;

13 ii(e) any sub~idiary of a national bank;
14 and
is "(D) 1:11~' Fedt'l~dl hrmidi el'tablii.hed in ac-

16 corchuice with tlie IiiL.nlHtiollll Bnukiig Act of

17 1978.
18 11(2) OTl1r;R m;¡"I:\ITIt ):-K.-Tlie t.ell.L... IHffil-

20 same meaing as in section :~ of the Federal Depoi.it

19 iate', 1 
subsidiar' , 'iiichule::', ¡lUd 'iicll1liiit liuye the

22 11(3) STATE eo~~i;~iER LAw.-The term 'State

\

\

21 Insuance Act.

23 consumer law' menu.c; any luw of it 8tate that-

24

25

II (A) accordfl iights to or protec'1c; the

rights of its citizens in riniicia transacions

I:WHlC'.w4028i.i
Ser 24,20 (io: p.i)

(44gB7119
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i

2

3

4

5

6

i'OueeriÙl negotiation, sales, solicitation. diE-

closre, tenn..c; anù e.oiiditions, advice, and reU1-

ecieR; or

U (B) pre'"ellts counterpartes, SUCeel"R,

¡\id as.c;igns of fincial contracts frm ea.l7g-

jug in unfair or deceptive acts and practcec;.
!

\

\

i

\
i

ì
i

L
i
i

I

\

\

I

i

i

i

I

\

\

7 "(b) STATJo-: CONSDfER LAWS o¡.~ GE~ERAi. Ai'i'i,i-

8 i:.i\'rio~.-Notih.ttiU1ding an:r other provision of Federa

9 law and except as proyiùed in subs~'Ton (d), an)' con-

10 irmer protetion provision in State consumer laws of gen-

t 1 eral Ui)plieatio~ iucludig an~' law relatig to unai or

12 deceptiye acts or practices, any consmer frud law and

13 repof;~esc;ion, forecloir, and collection law, sh.al apply to

14 ëUl~.nntiollal bank.

.15 "(l" S'l.\,.i-~ BA~KI~ii I.",v.~ ENACTED PliRRliiL"\T TO

16. FimEiuL I.\\Y._Notwithstnding any other provii;oii of

17 Fedtl'ëll law mltl excei)t as proyided in subsection (d), an~'

i 8 State l'l)lIl--Ul1er law thu t-

i 9 .. (1) iK Mpplicahle to State hanks; and

20 'T~) waH enacted purf.llant to or iii accordance

2l \\ith, and is not inconsif.1:nt with, an Act of Con-

22 gre.xs, including the Gramrn-IJeach-Bliey Act, the

23 C0118Uller Credit protetion Ac, and the Real Es-

24 tate Settlemeut Proeedure8 Act, that eJ'"licitly or by

f:\VHLC'4Q!240.2.x
Ser 24,20 (10: p.m)

(4419)
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I

!
i

I

I

i

i implication, perts States to exceed or siipi)lement

2 the requients of any comparable Federallnw,

3 shall apply to any national bank.

4 U(d) E.xCEPTONB.-

5 "(1) IN GE~)O;RAi..-Subf;elt.iollfi (ll) Ðiid (c)

6 sha not apply with respec to 811Y State COllf.1.mer

7 Law if-

8 U(A) the State C01l8uiner law discriminates

9 agns nationa banks; or

10 "(B) the State coniromer law i~ ineon-
11 sint with provib'Ìom; of Federal law. other

12 than tl title, but only to the Ð.1.nt of the in-
n consc;ney (as determined in accordance with

14 tlie proviion of the oiler Federal law).

15

16

17

18

19

20

21

"(2) RUI.E FOB DETEinIl~I~(l i~eO!\RJST-

gNcy.-For purposes of pardi.ri'aph (l)(ß), a State

i

I
i
!

I

i

i

\
i
i .

i

I

I

con.c,"lmer law is not int()nsi~tellt "it.h Federal law if

the protetion the State commDler law affmi:ls con-

sumers if; greater them tlu.' protet'T.iOll prO\;ded 1luler

Federal law a.c; detei1.nined by the Director.

"(e) No NEGATIVE h1PLH'ATio~!- I.'OR Al'PI,ICi\-

22 BIUTY 01" OTHER STATg liAws.-No provision of this

23 section shal be eon.i;trl.ed a..c alteiiiig or affecting the ap-

24 plicabilty, to national banks, of any Sta.te law which is

25 Dot descbed in ths seon.

t\VHLC'40940.21.i
S.plBbe 24. 20 (10: p.m)

(44987119)
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i "(f E¡."1"Jo~('" OIe' TR.\."\Sl"ER OF TRA~SACTIO!'.-

2 State consmer law applicable to a bciction at the in-

3 e.eption of the transction mn:,r not be preempte under

4 Fedt:rl law sole1r because a nationa bank f."1bsequentI~r

5 aClJuire,i t.he asset or instroment tht is the subject. of the

6 tr()action.

\

\:

7 U(g) D8:'L\I. 01" PREEMl'TION NOT A DEPiuVATIO~

8 01" A Cn,i. RimIT.-The premption of any provion of

9 the law of any State with respect to any national bank

10 slil not be treated as a rit, privileg, or immunity for

11 purpo!\es of section 1979 of the Revsed Statute of the

12 Unite States (42 U.S,C. 1983).".

13 (b) L"1.ERiCi\l. K\iENDME;o"l.-The tale of secions

14 for chapter one of title LX of the Revised Statute of

15 the Uiit~d States is amended by insng afr the item

i 6 relat.ing to seetiou 513GB the following new item:

i

\

\
i

\
i

\
i
!

"0, \ ;ll;l '. l-bih' bot" l'I'~'lIll't¡nii ..1:iililinIK fUT lliLllmnl \)ukN 11111 ~.lih..;i1jin;i'"
i'hi ri Iii'll:' .

17 SEC. 144 VIITRI STANARS.

18 &--tiOlI 51:36C of ile Re\'Ísed Statutes of the United

19 States (UH added by section 143) is amended by adding

20 at t.he end t.he following new suhsections:

21 t1(h) ViSITORL\I. POWi-;HS.-

'l "(1) R.i.E OF CO:'STRUCTIO?\.-No proVi.c;iOll

23 of tliis title which relates to viitorial powers or oth-

24 erwise lits or restrct the supervisory, exl1a-

t\VHC\4040.21.i
Seplemb 24, 2D (10: p.m)

(449819)
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~

i tion, or reatoi:- authority to which ¿in~. IUltioiial

2 ban is subject shall be COlLc;bi.ied ai; limiting or re-

.3 stet the autlioiity of aii~. at:tOlne~. general (or

4 other chef lnw enforcement offl'er) of èlny State to

5 bri any aetion in any court of appropiiate jl1'Î~dic-

6 tion-
7 U(A) to requre lluational baiik to prodnee

8

9

10

11

12

13

14

15

16

17

rerds relative to thé iiveh1.gation of violations

of State consmer law, or Federal con.minel

\.
i

i

laws;
i.
i
i

\
i

U(B) to eufore.e any l:pplitnhle Federl or

State law, as auiloried by f.'ncli law; or

"(C) on behalf of resident-f of fiUeh State,

to enforce Bny applicahle prOyiRiOll of any Fed-

eral or State law l\gaini-t n national hank, èlH

anthonzd hy such law, or to ~et'k 11:lief êlud re-

coyer òamagef; for h1.wh l'tsiileiit-i ñ'OlI aiiy yio-

i 8 lation of any f.;ueh law hy aiiy natiniHil haiik.

19 U(2) CO~Kn,T¡\Tio;\.-The ¡\t:.orut:~. l,"liiem1 (or

20 other chef law enforeemput offl"er) of any Stat.e

21 shall conslt "ith the hend of the a:,rem'y responsihle

22 for charrig and refJ'latig iiatiolll\1 hmiks hefore

23 actng under paragraph (1).

24 It(i) E~'FORCEMEXT ACTIO;\t:.-Tlie llbility of the

2S head of the agn(.'y responsible for charteiing and regu-

f:WHlC\409240.2.x
Sept 24, 20 ii D: p.)

(44QB19
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16

17

"(A) D:r~PORITORY IKSTITl~TION, SCß-

Hmi.\RY, .\J'Ion.uTE.-Tlie terms Idepos1torr 1n-

\I.
I
i
I
i

I
¡

i
I.

\

\

\

\
i
i

i

\

\
i

i

\

\
,

!

i latiig national banl~F; to bring an enforcement acon

2 under this title or section ;) of the Federa Trade Comniic;-

3 ~on..t. Rhll not. he coiu;tl'ned as preuding prite par-

4 ties from eiiforcIiig rihts grt.e under Federal or State

5 law in the court.".

6 SEC. 145. CLCATlON OF LAW APPLICABLE TO NON-

7 DEPOSIRY INSTON SUSIIAS.
8 Sa.it011 5136C of the Revised State of the Unite

9 St.te() is amende.d by insert afr b"lbseon (i) (as

10 added hy section 144) the followig new subsetion:

11 ll(j Ci.A.i¡"ICATION OF LAW APPLlGABLE TO NON-

12 DEPOSITORY I~STI'ruTioN SUBSIDIAIES A~D AFFIU-

l3 .o\TE~ I)l NATin~;\i. B.AXlCS.-

l4 "(1) D¡'~I"I~I'llO~s.-For purposes of ths sec-

15 tion; the following defitions shal apply:

i 8 i--titntion', 'f,1.1hsidiary', and 'afte' have the

19 same ineaiullg8 as iii secton 3 of the Federal

20 Deposit Im..nrance Aiit.

21 "(B) No~m~l'OSITORY l;-STITLTlON.-The

22 tenn luondepository institution' mean any enti-

23 ty that is not a depository In8titution.

24 ;l(2) I~ GE~¡'~RAi.-No provision of this tiUe

25 shall be COIL()truet as anullin, alterg, or afecti

l:Wl..C'4Q4028'.i1 (4496119
Septemr 24, 20 (,0: p.m.)
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\
1
i
1

I

I

\
\

I

\

\ .

\

\
i

\

i

\

\

\
i

I

i

¡
t
!

1 the applicabilt~. of State law t.o an~. 1l011depositOl:'.

2 inJditution, snbidiai'y, other afflil:te, or agent of a

3 national ban....
4 SEC. 146. STAT LAW PRON STANARS FOR FE

5 ER SAVIGS ASOCTIONS AN SUSII.

6 AR CL.
7 (a) IN GENEIW..-Tlie Home Owuel's' lJOaii .At (12

8 U.S.C. 1461 et seq.) is amnded l)y inserting aft see.tioii

9 5 the follow new section:

10 "SEC. 6. STATE LAW pREION STANARS FOR FE

11 ER SAVIGS ASSOCTIONS CL.
12 It(a) DEFINITION.-For purpses of 

this section-

13 H(l) the terms 'includei;' and 'including' have

14 the sae meaing as iii setion 3(t) of the Federal

15 Deposit Inrace Act.
16 "(2) the term 'State commmer law' mel:n... t\lY

17 law of a State that:

18 "(A) accords nghtH to or protet.') tiie
19

20

21

22

23

24

25

rights of it.') citiens in fiiiantÌai tlë111SactiOll..

concerning negotiation, sales, Holicitatioii, diH-

closure, ten.') BUrl conditions, ndvice, Rud rem-

edes; or

"(B) prevent.') counterpai1:ieR, f,llccessors,

and assigs of financial contracts frm eiigug-

in in unair or decptive acts and practice.

t\VHLC'09B240.21.x
Sei: 24. 20(10: p.m.)

(4498'19)
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1 lI(h) ST.\TE co~~nIER L.\ws Oli' GE~EIU.l. APPIi-

2 l'.\TJ()~.-Not\\iùi,italldiug llll~' otlier pro~ion of Federal

3 law and ext'ept us prmitled in subsection (e), any con-

4 sumer protection pru,iffon iii State coiimer lam of gen-

S eral application, including any law relatin to uinaIr or

6 deceptive act.. or practieei-, any consumer frud law and

7 repos,t;AAioii, forecloire, and t.'Ollecton law, i;l apply to

8 i:ny Federal slwings association.

~

9 U(e) EXCEl''lio~S.-

10

11

12

13

"(1) I~ GE?\¡'~R..\...-Subseeton (b) shal not

I

!

i
i

\
i
i
l
,

apply \\ith rel'peet to an~~ State law if-

"(A) the State law diate..:; aginl't

Federal &'\Yiilg8 associations; or

14 II(B) the State consmer law i.e incon-
15 i-i~...tent with prmi"iion.c: of Federal law other

16 t.liëlll this Act, hut only to. tiie e-1.nt of the iii-

17 e()iii.f\t.eiii~o (èli: detel111Iiied in accordance \,itli

18 the prmoision of the uther Federal lnw).

19 "(2) Rlï.l-: POR DETER~fl~'1NU INCO?\SlST-

20 i-~cy.-For pmvoi:es of paragraph (1)(B), a St.ate

21 l'on~i.nner law is not inconhÍstent with Federal law if

22 the protetion the State consumer law afords COll-

23 sumeri is greater than the protection provided under

24 Fe4eral la.w, as detel1lined by the Dictor.

f:VHLC4040281.x
5eplem 24. 20 (10: p.)
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1 U(d) STATE B..;.ia~G OR TIIRJlT I.\\\"t: E~Al 'TEi)

2 PuRb'LA..'\T' TO FEDERAI.l.\W.-

3 U(l) I~ GESERAJ..-Noh,i.tlc;-inrliii~ any other

4 proyison of Federal law and e~l'ept as prmided in

5 paragraph (2), any State law tliat..

6 UtA) i.C) applicable ~ State sarings as.~ocia-

7 tions (as defed in section 3 of the Fereral De-

8 posit Insuranc.e Act); i:nd

9 U (B) was enacted pur~"tiaiit to or in accord-

10 aice \\;th, and is not incomåstent with, an' Act

1 i of Congress, includin the Glëunm-I..ach-Bliley

12 Act, th Conser Credit protection Act, and
13 the Real Eidate Settlement Pi"Ocedui-e Act,

14 tht exlicitly or b)r impli~ation, permit.c; States

l5 to exeed or f.'Uppleineut the reql.ireiuentR of

16 any comparble Federal 

law,

18 U(2) EXCEl:oio~i-.-P¡-ma..'1lpli (l) shall not

19 apply \'átli respect to any 8hltl' Illw if-

20 li (A) the StHte law t1isl'\1miuate.. agniiist

I
1

i

I
¡

¡
I

¡
1
!
i

!

r
i
i
i

i
i

. 17 shall apply to aiiy Federal S"';Ja.~ as.~()l.ii\t.ion.

21

22

23

24

25

Federal savi us."ol'iutioiili; 01'
lI(H) the Stnte COlummel' law is incoii-

sistent .with pi"Oyisions of Federal law other

than ths Act, but onlr to the e:~d:.ent of the in-

consstncy (a.8 deteniuneù in accrdance with

f:VH4O4æ.21.i
. septem 24, 20 (i ii p.m)

(4419
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I tJe proyi.~ion of the other Federal law). For this

2 pl1rpo.~e, a St.ate consumer law is not ineon-

3 h-u1;nt 'lth Federal law if the protection the

4 State eoii.nuner law affords consmers is great-

S er than t.he protetion provided under Federa

6 Im\', as determined by the Dirtor.

7 U(e) No NEUATIVE IMP.i..lGATlONS It'OR APPLlCA-

8 Bii.ITY 01 ÛTnJoR STATE J.uWt:.-No provi~on of ths

9 section shll be construed as altering or affecting the ap-

10 plicahiltr, to Federal savings associations, of any State

1 i law which ï." not rleRcribed in th secon.

12 "(f) E","'ECT 01" TRA~S:r'ER OF TRA~8AC'rION.-

13 State cou."l1nel' law applicable to n trac.iton at the in-

14 ceptiou of th~ transal'tion may not be preempte under

is Fecernl law Rolely hee-Duse n Federal savings association

16 i.1.1hsequeiit.~. ëH~tinires tle asset. or instrument that is the

17 i.;nbject. of thl: ti"(\l!'\l'tion.

18 H(g) DE~L\I. 1)1 PR¡';E;\WTIOi' NOT A DEPRIVATION

19 ()1.\ CI\'I. H,iwl'l.-The preemption of auy provision of

20 tbl: law of aiiy l:tilt.e "it.1i rei--pect to any Federal i:a:vings

21 flAAociation ~iall not he treated a.c; a right, privilege, or

22 immunity for pui110~ei; of section 1979 of tie Revised

23 Statute~ of tiie United States (42 U.S.C. 1983).".

24 (b) CLBRICAL .kiI;:~\D?imxT.-The tale of sections

25 for the Home Owners' IJoa.n Act (12 U.S.C. 1461 et seq.)

f:VH40C0.x (4498119)
Sept 24. 20 (10:00 p.m.)
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1 is amended by stijk t1e it.em relating- to ~etioii 6 mid

2 inserting the followi iiew item:

MG. Stte ii (J'rllptiim Jindiinb; fOt lo'ri1i-nl i;\;I~ ll""oiti"'lK 111,,1 ..111"'11i-

amdaiiMl....

¡

i

I.
i
i

I
i

I
i
i

\ .

i

I.

I

3 SEC. 147. VIITRI STANARS-

4 Section 6 of th Home Ownei'S' Loun .Act (as added

5 by section 146 of ths title) if; amended h~. adding at the

6 end the followng new fmbi;et1.Ion¡.:

7 teCh) VISITORIAl. PO\\!"ERS.-

8 "(1) L"I GENERAi..-No proni;ion of t1us Act

9 sh be coni;tnted as limiti 01' restiictiig th au-

IO thorit)r of any attorney genera (or other chief law

i i enforcem~llt offcer) of any State to bring any action

12 in any cour of appropriate jurisdiction-

13 "(A) to reuire a Federal ~yiiig aH.c:cia-
14 tion to produce recordf; i-elatiw t~ the iun~~1.iga-

15 tiOD of violations of St-Hte t"Olummer law, or

16 Federa CODh"lmer hm~;

17 "(B) to enforce l'ii~' Hpplit"nlili' Ft'leral or
18 State law) as 811tliOlizerl h~. i.;nrh law; 01'

19 "(C) on behalf of resident... of i-mch State,

20 to enforce an~' apii)icahle prm;i;ioii of any Fed.

21 eral or State law againRt u Federnl l;'\ings ilH-

22 socation, as authOli.ed by such law, or to seek

23 relef and remrer damage for sueh reidents

f:\VHLC4040281.i
Sele 24, 2l (10: p.m.)

(4098119
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1 D-oDl any ,;obitiol1 of any such law by any Fed-

2 eral f'';1lg8 a"i;tioii.
3 U(2) CO~Kn.T.\TJ(~.-The attorney general (or

4 other chief law enforcment offc.er) of any State

5 shall cOlumlt .wit1 the Dir or any succeor

6 ageller before acting under paragraph (1).

7 U(i) E;ol"'oReE:\E~T ACTIO~s.-The abilty of the Di-

8 rector or aii~~ succes.~r offcer or agecy to bring an en-

9 forcemeut m,otion under ths Act or section 5 of the Federal

10 Trae Commission Act sha not be eoni;ti"led as pre-

II eludi private parties D.-om enforcing rights granted

12 under Federal or State law in the courts. U .

13 SEC. 148. cLACATlON OF LAW APCA TO NON-

14 DEPOSIRY INON SUSIIA.
15 Section 6 of the HOlDe Owners' Loan Act is amended

16 b~' adding aftr imhRection (i) (as added by section 147)

17 the foIltmiiig new ~1.1hRettion:

L8 uti) Ci...ARIlH'.\TlO~ 010' IJAW Ai'l'IJICAlU.¡.~ TO No:,-

19 DEPO¡'ITORY I='STI1T1'io;o SCBSmlARIES Al'D Ai"¡.'Ii.I-

20 ATES ()! Fr~D)O:R.Al. SAn;o(jS ASSOCIATI0~S.-

21 "(1) D)o~"'I:\ITio~s.-For purposes of this see-

22 tioii, the follo\\;ng definitioDs shall apply:

23
II (A) DEPOSITORY INSTITUTION, Sl1B-

24 SIDIAUY, A¡"¡"I1,IATE.-The te 'depository in-.

25 stitution', 'f,'1bsidi, and 'afate' have the

f:\vi4O40.2.i (44nl9)
September 24. 20 (10: p.m)
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1 same meanings as in f;ettion 3 of the Federal

2 Deposit Irce Act.

3 "(B) NmmEPOf.ITORY 1:x~.,i'll7TJO:x.-The

4 term 'nondepository Iiimtntioii' means any eiiti-

5 ty tht is not a depmåtory Íli;titution.

6 "(2) I?\ GENER..-No proyisioii of ilio: title
7 shal be constred DR preemptig tlie applicahility of

8 State law to any nondepositoi-:" im;titl.tioii, i:;l.b-

9 sidiar, other afiate, or agnt of u Federal sm'I

10 asoèiation.". :.
!

i 1 SEC. 1(9. EFCT DATE.

12 This subtitle sh tae effect. on the de.e;ignate

i 3 traner date.

14 Subtitle E-Enforcement Powers
15 SEC. 151. DEFONS.

16 For pUJses of thii: subtitle, the fol\cmiiig definitions

17 sba 11 apply:

18 (1) CI\'Tli l~TE~T1UATI\r~ m~:\1..\~n .\~J) DE-

19 MA.i.m.-The tenni; "ci\'il iiiyestigati\'t" deimuid" tlud

20 "demand" mean any c.emaiul is...uec1 h~' the ALreney.

21 (2) AGENCY i:xn~S'l1UATio:\.-rllie te11i

22 IIAgncy investtion" means tln~' iiiquiry eomlucl.Ù

23

24

25

by an Loency investigator. for the purpose of

ascertining whether any person is or has been eii-

gad in any conduct tJt violates this title, any

\ .

\

I:\VHC'409.21.i
Se24, 20 (10: p.m.)

(44987119)



8 FEDER DEPOSIT INSURACE CORPORATION, Washington, DC 20429

SHEILA C. BAJR
CHAIRMAN

September 30, 2009

Honorable Christopher Dodd
Chainnan
Committee on Baning, Housing, and Urban Affairs
United States Senate
Washington, D.C. 20510

Dear Mr. Chainnan:

Thank you for the opportty to testify before the Committee at the August 4
hearng ..Strengtening and Streamlining Prudential Bank Supervision:-

Enclosed are my responses to the follow up questions you provided from Senator
Bunning. If you have further questions or comments, please do not hesitate to contact me
at (202) 898-6974 or Paul Nash, Deputy for External Affairs, at (202) 898-6962.

Sincerely,

~
Sheila C. Bair

Enclosure



Response to questions from the Honorable Jim Bunning
by Sheila C. Bair, Chairman,

Federal Deposit Insurance Corporation

QI. What is the best way to decrease concentration in the banking industry? Is it
size limitations, rollng back state pre-emption, higher capital requirements, or
something else?

AI. We must find ways to impose greater market discipline on systemically important
institutions. We believe there are several ways to decrease concentration levels in the
bankig industr without the federal governent settng size limits on bans. For
example, certain requirements, such as higher capital and liquidity levels, could be .
established to mirror the heightened nsk they pose to the financial system. Assessments
also could be used as incentives to contan growt and complexity, as well as to limit
concentrations of risk and nsk taing.

However, one of the lessons of the past few years is that regulation alone is not enough to

control imprudent nsk-taing withi our dynamic and complex financial system. You

need robust and credible mechansms to ensure that market players will actively monitor
and keep a handle on risk-takg. In short, we need to enforce market discipline for
systemically important institutions. To end too big to fail, we need an orderly and highly
credible mechansm that is similar to the process we use to resolve FDIC-insured bans.
In such a process, losses would be borne by the stockholders and bondholders of a
holding company, and senior mangers would be replaced. There would be an orderly
resolution of the institution, but no bail-out. Open ban assistane should not be used to
prop up any individual firm.

Q2. Treasury has proposed making the new banking regulator a bureau ofthe
Treasury Department. Putting aside whether we should merge the current
regulators, does placing the new regulator in Treasury rather than as a separate
agency provide enough independence from political influence?

A2. We believe independence is an essential element of a 

sound supervisory program.

Supervisors must have the authority and resources to gather and evaluate suffcient
information to make sound supervisory decisions without undue pressures from outside
infuences. The FDIC and state banng supervisors, who often provide a different and
unique perspective on the operations of communty ban, have worked cooperatively to
make sound supervisory decisions without compromising their independence.

As currently strctued, two of 
the federa bang agencies, the Ç)ffce of 

the

Comptroller of the Curency (OCC) and the Offce of 
Thft Supervision (OTS) are

bureaus within the U.S. Deparent of 
the Treasur. Although subject to general

Treasur oversight, the OCC and OTS have a considerable amount of autonomy within
the Treasury with regard to examnation and enforcement matters. Unlike Treasury, the



OCC and OTS are funded by examnation and other fees assessed on reguated entities,
and they have independent litigating authonty. The other thee federal bang agencies-
the Federal Deposit Insurance Corporation, the Board of 

Govemors of the Federal

Reserve, and the National Credit Union Association are fully independent agencies, self-
funded though assessments or other fees, and have independent litigating authority. To
the extent the OTS and OCC would be merged into a single regulator under Treasury,
continued independence could be maitaed through non-appropriated funding sources,
independent litigating authority, and independent decision making authority, such as
curently afforded to the OCC and OTS.

Q3. Given the damage caused by widespread use of subprime and non-traditional
mortgages-partcularly low documentation mortgages-it seems that products that
are harmful to the consumer are also harmful to the banks that sell them. If bank
regulators do their job and stop banks from sellng products that are dangerous to
the banks themselves, other than to set standards for currently unregulated firms,
why do we need a separate consumer protection agency?

A3. As currently proposed, the new Consumer Financial Protection Agency (CFPA)
would be given sole rulemakg authority for consumer financial protection statutes over
all providers of consuer credit, including those outside the bang industry. The
CFPA would set a floor on consumer reguation and gutee the states' ability to adopt
and enforce strcter (more protective) laws for intitutions of all tyes, regardless of

charer. It also is proposed that the CFP A would have consumer protection examination
and enforcement authority over all providers of consumer credit and other consumer
products and services-ban and nonban.

Giving the CFPA the regulatory and supervsory authority over nonbans would fill in
the existing regulatory and supervisory gaps between nonban and insured depository
institutions and is key to addressing most of 

the abusive lendig practices that occured

durng the curent crisis. In addition, the provision to give the CFPA sole rule-writing
authority over consumer financial products and servces would establish strong,
consistent consumer protection standards among all providers of financial products and
services and eliminate potential reguatory aritrge that exists because of federal

preemption of certain state laws.

However, the Treasur proposal could be made even more effective with a few targeted
changes. As recent experience has shown, consumer protection issues and the safety and
soundness of insured institutions go hand-in-hand and require a comprehensive,
coordinated approach for effective examnation and supervsion. Separting federal
baning agency examination and supervsion (including enforcement) from consumer

protection examination and suervision could underine the effectiveness of each with
the unintended consequence of 

weaening ban oversight.

As a federal baning supervsor and the ultimate insurer of $6 trllon in deposits, the
FDIC has the responsibility and the need to ensure consumer protection and safety and



soundness are properly integrted. The FDIC and other federal banking agencies should
retain their authority to examine and supervise insured depository institutions for
consumer protection stadards estalished by the CFP A. The CFP A should focus its
examination and enforcement resources on nonban providers of products and services
that have not been previously subject to federal examinations and standards. The CFP A
also should have back-up examination and enforcement authority to address situations
where it determines the federal banng agency supervision is deficient.

Q4. Since the two most recent banking meltdowns were caused by mortgage
lending, do you think it is wise to have a charter focused on mortgage lencling? In
other words, why should we have a thrift charter?

A4. Over several decades financial institutions with thft charers have provided
financing for home loans for many Americans. In recent years, federal and state banking
charers have expanded into more diversified, full service banng operations that include
commercial and residential mortgage lending. However, it is understandable that the lack
of diversification and exposure to the housing market could raise concerns about the thrft
charer. Market forces have reduced the demand for thrft charers. Given the dwindling

size of the federal thft industr, it makes sense to consider merging the federal thft
charer into a single federal depository institution charer.

QS. Should banking regulators continue to be funded by fees on the regulated
firms, or is there a better way?

AS. We believe the baning industry should pay for its supervision, but the federal bank
supervision funding process should not disadvantage state-charered depository

institutions and the dual banng system. State-charered ban pay examation fees to
state banking agencies. The federal banng agencies are self-fuded through
assessments, exam fees, and other sources. This arrgement helps them remain
independent of the political process and separates them from the federal budget
appropriations.

Q6. Why should we have a different reglator for holding companies than for the
banks themselves?

A6. We do not believe it is always necessar to have a different regulator for the holding
company and the ban. Numerous one ban holding companies exist where the bank is
essentially the only asset owned by the holding company. In these cases, there is no
reason why ban regulators could not also serve as holding company regulators as it is
generally more effcient and prudent for one reguator to evaluate both entities.

In the case of more complex multi-ban holding companes, one can argue it is more
effective for the primar federa regulators to examine the inured depository institutions



while the Federal Reserve evaluates the parent (as a source of strength) and the financial
condition of the non-ban subsidiares. Yet even for a separte holding company
regulator, the prudential stadards it applies should be at least as strong as the standards
applied to insured bans.

Q7. Assuming we keep thrifts and thrift holding companies, should thrif holding
companies be regulated by the same regulator as bank holding companies?

A 7. Similar to the answer to Question 6, it may not be necessar for small thr fts that are
owned by what are essentially shell holding companes to have a separate holding
company regulator. While one can argue that more complex organizations merit a
separate holding company regulator, even in ths structue we believe prudential
standards applied to a holding company should be at least as strong as those applied to an
insured entity.

Q8. The proposed risk council is separate from the normal safety and soundness
regulator of banks and other firms. The idea is that the council wil set rules that
the other regulators wil enforce. That sounds a lot like the current system we have
today, where different regulators read and enforce the same rules different ways.
Under such a council, how would you make sure the rules were being enforced the
same across the board?

A8. The proposed nsk council would oversee systemic nsk issues, develop needed
prudential policies, and mitigate developing systemic nsks. A primar responsibility of
the council should be to haronize prudential regulatory standards for financial
institutions, products, and practices to assure market paricipants canot arbitrge
regulatory standards in ways that pose systemic risk. The council should evaluate
different capital stadards that apply to commercial bans, investment banks, investment
funds, and others to determine the extent to which these standards circumvent regulatory
efforts to contain excess leverage in the system. The council should ensure that prompt
corrective action and capital standards are haronized across firms. For example, large
financial holding companies should be subject to tougher prompt corrective action
standards under U.S. law and be subject to holding company capital requirements that are
no less strngent than those for insured ban. The council also should undertake the
haronization of capital and margi requirements applicable to all OTC derivatives

activities and facilitate interagency effort to encourage greater standardization and
tranparency of derivatives activities and the migration of these activities onto exchanges
or central counterpares. To be successful, the council must have suffcient authority to
require some unformity and stadardization in those areas where appropriate.
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