2000 PENNSYLVANIA AVE., NW MORRISON & FOERSTER LLP

M 0 R R I S 0 N F o E R S T E R WASHINGTUN, DC NEW YORK, 5AN FR;‘\NCISCO‘
LOS ANGELES, PALO ALTO,
20006-1888 SAN DIEGO, WASHINGTON, D.C,
TELEPHONE: 202.887.1500 DENVER, NORTHERN VIRGINIA,
' ) ORANGE COUNTY, SACRAMENTO,
FACSIMILE: 202.887.0763 WALNUT CREEK, CENTURY CITY
WWW.MOFO.COM TOKYO, LONDON, BEIJING,

SHANGHAL, HONG KONG,
SINGAPORE, BRUSSELS

October 2, 2006

VIA ELECTRONIC DELIVERY

Mr. Robert E. Feldman

Executive Secretary

Federal Deposit Insurance Corporation
550 17th Street, N.W.

Washington, D.C. 20429

Attention: Comments

Re:  Request for Comment on Industrial Loan Companies
and Industrial Banks

Dear Mr. Feldman:

The Federal Deposit Insurance Corporation’s (“FDIC”) request for comment on issues
related to industrial loan companies (“ILCs”) raises a series of questions about the regulatory
oversight of ILL.Cs. These companies are insured by the FDIC, but they are not considered to be
banks under the Bank Holding Company Act. Some ILCs are owned by bank holding companies
or savings association holding companies and, therefore, their owners are already subject to the
traditional holding company supervision that applies to other types of deposit-taking institutions
insured by the FDIC. Some ILCs are owned by companies that also own securities broker-
dealers. These companies may be subject to consolidated supervision by the Securities and
Exchange Commission that is designed, at least in part, to meet internationally recognized
standards for holding company supervision. Some ILCs are owned by a family of financial
services companies that are not subject to consolidated holding company supervision, even
though the bulk of their activities may be permissible for a financial services holding company
under the Banking Holding Company Act. Still other ILCs are owned by a family of commercial
companies that are not subject to any form of consolidated supervision and are not subject to the
activity limitations that are imposed on bank and new savings association holding companies.

The FDIC’s request for comment arises in the context of controversy over a recent
application by Wal-Mart to establish an ILC in Utah. While other commercial companies have
established or acquired ILCs in the past, including General Electric, General Motors, Harley
Davidson and Target, either because of the growing number and aggregate size of ILCs, or
because of the perceived potential competition for traditional banking institutions, the Wal-Mart
application has generated an intense interest.
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For the record, I have ILC clients who have an interest in how this issue is resolved. At
the same time, I have bank clients who may view the issue the other way. In addition, I had over
26 years experience with the Federal Reserve System during which I had the opportunity to work
on the ILC exception to the definition of bank that was included in the Bank Holding Company
Act by the Competitive Equality Banking Act of 1987. I also had a close-up view of the results
of a number of misadventures in the financial system, including the failure of Continental
Ilinois, the troubles with the Farm Credit System in the mid-1980s, the Ohio thrift crisis, the
Maryland thrift crisis, the restructuring of the Federal Home Loan Bank System and the FSLIC
due to widespread failures of thrifts in the 1980s and waves of bank failures from the mid-1980s
through the early 1990s.

Concerns About ILCs

In order to put the current controversy in perspective, it is useful to revisit some of the
arguments that have been raised about the separation of banking and commerce in the past, and
how these arguments may apply to ILCs as they exist today. In doing so, it is also useful to
remember that the current applications that have been affected by this controversy are not asking
for any changes in existing law; rather, they are being made on the basis of federal law as it has
existed in the Bank Holding Company Act since 1987.

Some have argued that ILCs that are affiliated with commercial companies exist in a
regulatory loophole; present unique risks to the financial system, including the deposit insurance
fund; can serve as a conduit for transferring the subsidy of the federal safety net that applies to
banks, to commercial affiliates; and compete unfairly with banking institutions whose parent
companies are subject to comprehensive federal supervisory schemes. I believe that these
concerns are unwarranted and ignore existing limitations on ILCs. Further, any perceived
weakness in these limitations could be readily addressed by the FDIC by means of conditions for
obtaining federal deposit insurance or for acquiring an insured ILC, or, if deemed necessary, by
changes to the regulatory tools available to the FDIC for ILCs that are targeted at the specific
weakness or weaknesses.

Risks to the Financial System

The perception that IL.Cs affiliated with commercial companies pose undue risk to the
financial system is based on the concern that the management of the ILC will disregard the
interests of the ILC in favor of the interests of its affiliates. This concern, in turn, rests on the
assumption that commercial holding companies pose a greater risk of failure than traditionally
regulated financial services holding companies and that the commercial affiliates cannot be
separated from the ILC by adequate firewalls.

First, in the case of most ILCs that are owned by commercial companies, those
companies are in a position to serve as a source of strength to the ILC. Indeed, many
commercial affiliates of ILCs are in a better position to serve as a source of strength to affiliated
ILCs than the owners of many banks and savings associations. Further, the source of strength
issue can be addressed, and typically has been addressed in practice, by the owner of the ILC















