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As the recipient of OCC Interpretive Letter 822, 1998 OCC Ltr. LEXIS 14 (Feb. 
17, 1998) (the "OCC T,ctter"), I am writing to address proposed 12 C.F.R. 5 33 1.4 ("Section 
33 1.4"). I am concerned that the proposed rule does not accurately reflect the rules laid out in the 
OCC Letter and, accordingly, may create confusion and/or unintended variances in the rules that 
apply to state banks and national banks, respectively. Additionally, I believe the adoption of the 
final rules under Scction 27 would be a good occasion to recognize a self-evident fact: When a 
bank performs one of the three non-ministerial loan functions in a particular host state, that host 
state neccssarily has a sufficient nexus to the loan to justify incorporation of the relevant usury 
laws of that state - that is, the laws applicable to that state's most favored lender - into Section 
27. 

My concerns with the existing language of proposed Section 33 1.4 are as follows: 

1. I do not believe that proposed Section 33 1.4 contains an adequate definition 
of the three non-ministerial loan functions identified in the OCC Letter. Most importantly, it 
does not articulate wherc loan approval occurs if a bank applies non-discretionary underwriting 
standards to a loan. 

2. As currently drafted, proposed Section 33 1.4 would not allow a state bank 
to apply its home state interest charges if all three non-ministerial functions occur in a single host 
state but onc or more of these functions occurs outside host state branches - for example, at a 
back office or the borrower's home. This is not consistent either with the rule in the OCC Letter 
or the F1)IC's description of the rule. In the preamble, the FDIC addresses the situation "where 
the three non-ministerial functions occur in different states or where some of the non-ministerial 
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functions occur in an office that is not considered to be the home office or a branch of the bank." 
70 Fed. Kcg. at 60028-29. It goes onto state that, "[Iln these instances, . . . home state rates may 
be used." It is correct in saying that the application of home state rates is consistent with GC-11 
but incorrect in saying that the application of home state rates is consistent with the current 
language in proposed Section 33 1.4(~)(3). 70 Fed. Reg. at 60029. 

3. Proposed Section 33 1.4(c) does not make it sufficiently clear that a bank 
may have options of whether to use home state or host state rates in many of the cases it 
describes. This is bccausc the use of the phrase "[mlay be determined" in subsections (c)(2) and 
(3) could be read as meaning "might (or might not) be determined." 

4. Finally, proposed Section 33 1.4(c)(3) could be read to imply that 
performance of a non-ministerial function in a particular host state is insufficient to establish a 
"clear nexus" to that state. I suggest a formulation that allows a state bank to apply a host state's 
rates if the bank performs a non-ministerial function in the home state or there exists a clear 
nexus to the statc. If the FIIIC believes it necessary to retain the reference to performance of a 
non-ministerial function and a clear nexus, I believe it would be appropriate to state in the 
regulation (or pcrhaps the preamble) that the FDIC and OCC have not prejudged the issue 
whether performance of a non-ministerial function in a particular host state is sufficient by itself 
to establish a clcar nexus to that host state, and that the rule should not be read to the contrary 

Based on the foregoing concerns, I would suggest revising Section 33 1.4 as 
follows: 

331.4 Location and interest rate for interstate state bank. 

(a) Definitions. For purposes this section, the following terms have the 
following meanings: 

(1) Home state means the state that chartered a state bank. 

(2) Host state means a state, other than the home state of a state bank, in which 
the bank maintains a branch. 

(3) Non-ministerial functions are factors to be considered in determining where 
a loan is madc by an interstate state bank. The non-ministerial functions are: 

(i) Approval. The decision to extend credit, Approval occurs where the person . . 
is located who is-charged t+i&wakirtg-to the final jttt4gtnert-l- . .
of approval or denial of credit. If. however. a lorn is subied to- cutaxxtlxd a e  . .
applied n~rchs~~ic~?llyL~thc Ip;inisapvrovcd wherc the dec~sioo to ap&thQsc&mfi&n
ismade. 
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(ii) Disbursal. The 4i~te;ttionwhere the ectual physicttl dislmrsement of 
k - u  p r o c e e d s ~ ~ ~ a ~ ~ ,as opposed to the delivery of previously 
disbursed funds. Disbwal occurs where a b a n k v e s  theproceeds of a loan in-pason to a 
c imtanx~rc r ~ t l ~ ~ e ~ b o r r o w c r ' saccmmt at a b c h .  U h d  does not oc-a 
~ n w ~ a g e n t  c j j e l imf i .nd~previouslv . received from a bank. to the borrower. I n _ n ~ m - n n  
.

y I l u ? i ~ . e c t i o r u h @ m ~  w-1 occurs will requre an andyss d k 

relevanfacts ~LK--

(iii) Extension of credit. The *ti.t>nt---whielttttthe---firstcommunication of final 
approval of the loan--.occttrs. 

(b) Location. An interstate state bank is located, for purposes of applying 12 
U.S.C. 183 Id, in the home state of the state bank and in each host state where the state bank 
maintains a branch. 

(c) Location in more than one state. If a state bank is located in more than one 
state, thc appropriate interest rate, will be ck$amhed as fallows: 

. (1) . , . Ifallthree of 

the non-ministerial functions occur in one or inore b r a w  in a single host state, the cdevmt--- 

m y -1gxs1,ffthat state-wi1Lqqdy; 

(2) ,\nay k ~ d ~ ~ ~ H ~ ~ ~ t & h e ~ ~ - e l ' - t l t eItems-state-oIrthestate 
lfkUhxxnf the non-ministerial functions d o o c c u r  in 

dj-f'hrctttItost stcttcs o r  any of the-tte>rt-tnittiste*iaIfhtwticttts ecctt.r in a state 1% here the state bani, 
tloes not nlaintezin a hranc1-t;or (3) May be determined by rerere~tcc to tile 1 ; ~ sof' e hosl state 
where ame-mmxc-sa st-ays elect to lend on thc . . 

relevant w y, . laws of itdxunestate. Addltlonallu, the l m k m a y  elect to Lend on k
basis of the rc_l_cva1~1~~~11ry laws of anv host state where any non-ministerial function occurs a 
m hoststate.gher~~if, based on an assessment of all of the relevant facts and circumstances, the 
loan has a clear nexus-10 -hest-state. 

Thank you for your consideration of my views. 
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