












In particular, the Guidance asserts that banks wdl be liable for all violations of the Guidance, even if 
the loan were originated by a non-covered lender or broker. We believe that h s  actually overstates 
the reach of the law and could have significant impact on the secondary market by creating 
uncertainty over legal liabhty and by putting companies with depository institutions at a sipficant 
disadvantage, largely without clear legal basis for the application of the Guidance. Brokers and 
correspondents are subject on their own to the Truth in Lendmg Act and other consumer protection 
laws and are subject to liabhty for violations. As independent companies, their legal responsibhues 
must be independently monitored and enforced by the appropriate agencies and not put on the 
backs of the financial institutions with whch they do business-representations and warranties 
notwiths tandmg. 

Slrmlarly, securitizers cannot ensure that all the loans in the pools they securitize comply with the 
Guidance. Neither are they in any position to monitor or control the marketing and disclosure 
practices of the financial institutions. 

Thus ABA concludes that several components of the Portfolio and Risk Management Practices are 
literally unworkable, and need to be considerably amended by the Agencies before they could be 
issued as guidance. Imposition of these provisions would essentially dismantle significant portions 
of the broker market, because banks could not police the large number of brokers that they may 
occasionally use. Moreover, these &sruptions to the market, we believe, wdl significantly reduce 
consumer choices and the coinpetitiveness of the marketplace. 

3. The Guidance combines safety and soundness guidance with consumer protection 
guidance, creating confusion that is best addressed by separating the them. 
To b e p  with, the Guidance is h t e d  to banks and their affiltates and subsidiaries. Accordmg to the 
preamble, "the Guidance would apply to all banks and their subsidaries, bank holding companies 
and their nonbank subsidiaries, savings associations and their subsidiaries, savings and loan holding 
companies and their subsidaries, and credit unions." While thls makes sense for safety and 
soundness regulation, it does not make sense to add these addtional consumer protection 
provisions with respect to products that are already subject to consumer protection disclosures 
under the Truth in Lending Act and its implementing Regulauon Z as well as other consumer 
protections under Regulation B and Section 5 of the Federal Trade Commission Act. Regulation 2, 
Regulation B and Section 5 of the FTC Act apply to virtually all lenders, whether affhated with 
banks or not. The application of this Guidance only to banks, savings associations, cre&t unions 
and their affhated lenders creates confusion in availabiltty of consumer protections that are 
unnecessary and possibly harmful to consumers. 

Addtionally, whde from a safety and soundness supervisory view, application of supervisory 
guidance to subsi&aries of holdmg companies may be justified, application of the consumer 
protection aspects of the Guidance to those subsidaries appears to confhct with long-standing 
policy of the Federal Reserve Board not to conduct consumer examinations of such nonbank 
affhates. Since these nonbank entities are properly under the duect authority of the Federal Trade 
Commission or of the Department of Housing and Urban Development, the apparent new assertion 
of supervision by the Federal Reserve Board is surprising. As the Board noted in its attachment to 
its Consumer Advisoly Letter 04-2: 

A number of agencies have authority to combat unfair or deceptive acts or practices. 
For example, the FTC has broad authority to enforce the requirements of section 5 
















