
14572 Federal Register / Vol. 65, No. 53 / Friday, March 17, 2000 / Notices

accept deposits on an unrestricted basis
from the general public. Indeed, the
statute contemplates that a bank may be
insured by the FDIC even though the
bank’s business consists solely of
making credit card loans and
conducting such activities as may be
incidental to the making of credit card
loans. See Fla. Stat. 658.995(3)(f).

Similarly, a Virginia statute provides
that a general business corporation may
acquire the voting shares of a ‘‘credit
card bank’’ only if certain conditions are
satisfied. See Va. Code 6.1–392.1.A.
These conditions comprise the
definition of a ‘‘credit card bank.’’ See
Va. Code 6.1–391. These conditions
include the following: (1) The bank may
not accept demand deposits; and (2) the
bank may not accept savings or time
deposits of less than $100,000. Indeed,
the statute provides that a ‘‘credit card
bank’’ may accept savings or time
deposits (in amounts in excess of
$100,000) only from affiliates of the
bank having their principal place of
business outside the State. See Va. Code
6.1–392.1.A.3–4. In other words, the
Virginia statute prohibits the acceptance
of any deposits from the general public.
At the same time, the statute requires
the deposits of the bank to be federally
insured. See Va. Code 6.1–392.1.A.4.

A third example is the Georgia Credit
Card Bank Act. Prior to a recent
amendment, this statute provided that a
credit card bank could take deposits
only from affiliated parties. In other
words, the Georgia statute was similar to
the current Virginia statute in
prohibiting a credit card bank from
accepting deposits from the general
public. See Ga. Code Ann. 7–5–3(7)
(1997). At the same time, Georgia law
required such banks to be ‘‘authorized
to engage in the business of receiving
deposits.’’ Ga. Code Ann. 7–1–4(7)
(1997). Thus, Georgia law (consistent
with the current Virginia law) was based
on the premise that the receipt of
deposits from the general public is not
a necessary element of being ‘‘engaged
in the business of receiving deposits.’’
The receipt of deposits from affiliated
parties was deemed sufficient. (Under
the current Georgia law, a credit card
bank may accept savings or time
deposits in amounts of $100,000 or
more from anyone. See Ga. Code 7–5–
3(7).)

These State laws contemplate a broad
and flexible interpretation of being
‘‘engaged in the business of receiving
deposits other than trust funds.’’ Of
course, the FDIC in applying the FDI
Act cannot be controlled by State law
but the FDIC should be cognizant of the
evolving nature of banking as reflected
by State laws.

Confirmation of the FDIC’S
Interpretation

For more than 30 years the FDIC has
approved applications for deposit
insurance from non-traditional
depository institutions. During this
period the FDIC has not required the
acceptance of deposits from the general
public in determining that applicants
are ‘‘engaged in the business of
receiving deposits other than trust
funds.’’ On the contrary, the FDIC has
approved applications from many
institutions (such as trust companies
and credit card banks) that did not
intend to solicit deposits from the
general public. Indeed, some of these
institutions planned to accept no more
than one non-trust deposit from a parent
or affiliate.

The FDIC’s consistent practice
represents an interpretation of being
‘‘engaged in the business of receiving
deposits other than trust funds.’’ This
long-standing broad interpretation is
consistent with the protective purposes
of deposit insurance generally and is
well within the FDIC’s discretion in
light of the ambiguity of the statutory
phrase. The FDIC’s long-standing
interpretation also is supported by (1)
the practices of the OCC; (2) the
acceptance by Congress of the practices
of the FDIC and the OCC; (3) the Bank
Holding Company Act; (4) the relevant
case law; and (5) State banking statutes.
On the basis of the foregoing, I conclude
that the statutory requirement of being
‘‘engaged in the business of receiving
deposits other than trust funds’’ is
satisfied by the continuous maintenance
of one or more non-trust deposits in the
aggregate amount of $500,000 (the
amount specified in a number of recent
applications).

Some discussion is warranted
regarding the most limited forms of
being ‘‘engaged in the business of
receiving deposits other than trust
funds.’’ It could be argued that a
difference exists between allowing
depository institutions to decline non-
trust deposits from the general public
and allowing depository institutions to
decline all non-trust deposits from all
potential depositors with the exception
of a single deposit from a parent or
affiliate. Perhaps an argument also
could be made that the minimum
number of non-trust depositors or the
minimum number of non-trust deposit
accounts should be greater than one.
The problem with this argument is that
a single deposit account can be divided
into portions. Moreover, if the FDIC
required the existence of a particular
number of depositors or the periodic
acceptance of a particular number of

non-trust deposits, institutions holding
one deposit account would simply
arrange for the prescribed number of
depositors to hold the funds in the
prescribed number of accounts. At
periodic intervals, funds would be
withdrawn and redeposited. The FDIC
should not and need not interpret the
minimum threshold requirement of the
statute so as to require such stratagems.

In summary, the Legal Division
believes and the General Counsel is of
the opinion that the FDIC may
determine that a depository institution
is ‘‘engaged in the business of receiving
deposits other than trust funds’’ as
required by section 5 of the FDI Act if
the institution holds one or more non-
trust deposits in the aggregate amount of
$500,000. This interpretation is not
intended to suggest that a depository
institution will necessarily not be
‘‘engaged in the business of receiving
[non-trust] deposits’’ if it holds such
deposits in the aggregate amount of less
than $500,000. Rather, the Legal
Division is merely adopting the opinion
that the amount of $500,000 is sufficient
for purposes of section 5 as well as
section 8 (terminations) and section 3
(definition of ‘‘State bank’’). If an
applicant for deposit insurance
proposes to hold non-trust deposits in a
lesser amount (based on projected
deposit levels), the FDIC would need to
determine in that particular case
whether the applicant would be
‘‘engaged in the business of receiving
[non-trust] deposits.’’ Similarly, under
section 8 or section 3, the FDIC will
determine on a case-by-case basis
whether the holding of non-trust
deposits in an amount less than
$500,000 constitutes being ‘‘engaged in
the business of receiving [non-trust]
deposits.’’

Conclusion

Section 5 of the FDI Act provides that
an applicant for deposit insurance must
be ‘‘engaged in the business of receiving
deposits other than trust funds.’’ In the
opinion of the General Counsel, on the
basis of the foregoing, the holding by a
depository institution of one or more
non-trust deposits in the aggregate
amount of $500,000 is sufficient to
satisfy this threshold requirement for
obtaining deposit insurance.

By Order of the Board of Directors.
Dated at Washington, D.C., this 9th day of

March, 2000.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.
[FR Doc. 00–6548 Filed 3–16–00; 8:45 am]
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