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Re:  Docket No. FDIC-2013-0043, Docket ID OCC-2@%
Proposed Guidance on Deposit Advance Products

Dear Comptroller Curry and Chairman Gruenberg:

The 40 undersigned members of the New Yorkers &spansible Lending coalition (NYRL)
write in strong support of the Proposed Guidanc®eposit Advance Products issued by the
FDIC and the OCC. Deposit advance lending by baksorm of abusive payday lending that
should be flatly banned by regulators. We comnteed=DIC and the OCC for releasing strong
proposed guidance that will help curb bank payéaging, and urge the Agencies to further
strengthen the guidance as outlined below.

NYRL is a 160-member state-wide coalition that pot&s access to fair and affordable financial
services and the preservation of assets for all Mewkers and their communities. NYRL
members represent community development finanggitutions, community-based
organizations, affordable housing groups, advodateseniors, legal services organizations,
housing counselors, and community reinvestment)dading, labor and consumer advocacy
groups. Coalition members have detailed knowlexfgbe array of abusive financial services
and lending practices that target low and modenai@me New Yorkers and strip wealth from
communities.

The deposit advance products offered by some ratimanks, including Wells Fargo, have
many of the same dangerous and predatory featéiremebank payday loans. Deposit advance
loans have triple-digit APRs as high as 300%, awdrg short-term balloon payment tied to the
receipt of a wage or benefit check (which can Hected through automatic access to the
borrower’s account). Like non-bank payday lendeasks that make direct deposit advance
loans do not underwrite them based on borrowellgyato repay, trapping lower income
borrowers in a cycle of indebtedness when theyitalkly must borrow more to pay back the
loan and still pay for essentials such as foodrenging.



In addition to being inherently abusive, depositatte products threaten to undermine critical
consumer protections in states, like New York, thatently ban payday lending. Under the
state’s 25% usury cap, New York has long bannedntieng of payday loans and other
usurious short-term loans. Last year, Wells Fargmame the first national bank to attempt to
introduce a deposit advance product in our sthiw Yorkers were outraged that Wells Fargo
would use its national bank charter to circumvéetgtate’s usury protections, fearing that it
would open the floodgates to payday lending instla¢e. Wells Fargo eventually agreed to
postpone the introduction of the product in New R or

For years, the payday lending industry has beenaliag to break into New York’s lucrative
market. If national banks are allowed to make igsigrdeposit advance loans in New York, the
state will be hard-pressed to prevent others fraaking the same type of usurious loans.

The proposed FDIC-OCC guidance will help prevemikissfrom making deposit advance loans,
which will in turn prevent national banks from umghéning strong state consumer protection
laws against usurious loans.

Our groupsstrongly support the following provisions of the proposed guidance:

Requiring that banks that make deposit advancesloarify borrowersability to repay

Bank payday loans (and payday loans in generalpantecularly predatory because they are
made with no regard for a borrower’s ability toagp This creates an inevitable cycle of debt
when lower income borrowers are forced to repegtedirow to repay the prior loan. The
proposed guidance would directly address this pralby requiring that banks assess a
borrower’s ability to pay before they can take awteposit advance loan. Banks would need to
create underwriting requirements for the loans Waild ensure that the borrower can repay the
loan while also covering their other monthly expEnavithout the need to borrow repeatedly.
The underwriting requirements would include an gsialof the borrower’s account for recurring
deposits and withdrawals over at least six consexutonths.

Limiting “churning” of loans by requiring a cooliroff period

The payday lending model is dependent on borrovegrsatedly taking out a new loan because
they are unable to pay off the prior loan whileoatevering monthly living expenses. The
proposed guidance would strike at the heart ofgheslatory model by requiring that a deposit
advance loan be paid in full before the extensioam subsequent loan, and by requiring a
cooling-off period of at least one month after tepayment of a deposit advance loan before
another deposit advance can be extended. In catidrinwith the underwriting requirements,
these limits on churning would make it difficultrfioanks to engage in payday lending.

In addition to the strong provisions referencedvahave urge the FDIC and OCC to include the
following provisions in the final guidance:



The guidance should prohibit banks from requirimat ioans be automatically repaid from
incoming deposits

The proposed guidance fails to address anothehhadjusive feature of direct deposit advance
lending: the banks’ ability to require that therldze repaid immediately when direct deposit
funds are deposited into the borrowers’ bank actsouBanks automatically repay themselves
from the newly deposited funds (up to the full gadslie amount), before the customer has a
chance to use these funds for any other purpdgbe teposit is not sufficient, the bank takes
the remaining balance from the next incoming ddpoEhis type of unfettered access to a
borrower’s account prevents lower income borrovilens using direct deposit funds to pay for
critical living expenses. Moreover, access toltbeower’s bank account can trigger a cascade
of shortfalls that banks use to gouge their custeméth overdraft and insufficient funds fees.
Banks offering deposit advances should not be pgerdnio take advantage of their full control of
borrowers’ bank accounts to collect on unaffordabéms. We strongly urge the FDIC and OCC
to prohibit banks from requiring automatic repayiritnough direct access to the borrowers’
accounts.

The guidance should limit the total fees and irdetieat banks can charge for deposit advance
loans

We agree with advocates from around the countnyttieaFDIC and OCC should go further and
explicitly limit the total fees and interest thaincbe charged on deposit advance products. The
agencies should clarify that safe and sound bankimgiples require fees and interest to be
reasonable, and that consistent with the FDIC slgjuies for affordable small-dollar loans, the
APR on deposit advance loans should not exceed 3@%6. limit should not, however, preempt
stronger state usury protections, such as New ¥d%% criminal usury cap.

Conclusion

Banks should not be in the business of making palakns. Deposit advance loans trap lower
income borrowers in a cycle of debt, strip equitnf communities, and undermine state law in
states like New York that have strong consumergotain laws against payday lending.

We commend the FDIC and OCC for offering strongpps®ed guidance that will help curb
abusive deposit advance loans, and urge the twaodegto further strengthen the guidance to
ensure that banks no longer engage in payday lgndin
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