PART IV: COMMUNITY REINVESTMENT SUPPLEMENT TO CRA

MEMORANDUM FOR TIMOTHY R. BURNISTON CHAIR, FFIEC CONSUMER COMPLIANCE TAXK
FORCE

FROM: Cardyn J Buck
Chief Counsd, OTS
Char, FHEC Legd Advisory Committee

SUBJECT: CRA Amendmentsin the Riegle Ned Interdate
Banking and Branching Effidency Act of 194

l. Introduction and Summary of Condugons

Thisrespondsto the questions you have raisad, on behdf of the FFIEC Consumer Compliance Task Force
regarding amendmentsto the Community Renvesment Act of 1977 (“CRA”)" made by the Riegle-Ned Interstate
Banking and Branching Efficdency Act of 1994 (“IBBEA”).? The Task Foroeis comprised of representatives of the Office
of the Compitraller of the Currency (“OCC”), the Federd Depasit Insurance Corporation (“ FDIC”), the Federd Resarve
Board (“FRB”), and the Office of Thrift Supervison (*OTS’) (collectivdy, the agendes’).

Frd, you ask whether on-Ste examinaions must be conducted in each evaudion aeg where an ingtitution
maintains branches. Under the Adminigirative Procedures Act (“APA”), agency determingtions can be set aade by the
courtsif an agency isunableto aticulate areasonable factud badsfor itsdetermination. It follows, therefore, thet the leve
of agency review in any evaduation areamus betailored to support the type of determination required for thet area Where
the datute requires assgnment of a sgparate examinaion raing for an area(eg., multigate metropolitan areasand
Satewide areas), agency review must be suffident to support agpedific rating. In areas where condusions regarding
as=ament factors and supporting data are requiired, but not a separate rating (eg., metropolitan areas and the remainder of
the nonmetropdlitan areawithin adae), alesser leve of review may suffice, depending upon the nature of the condusion
reeched (see next paragraph). We defer to the expertise of the compliance policy 3t a the various agendesto determine
whether something other than an on-Site examination can yidd the data necessary to provide reesonable support for ratings
and/or condusions regarding assessment factors

For evduation aresswhere no rating isrequired, you ask whether the agendes can sy the datutory
reguirement that they date thecondusons’ regarding assessment factors by indicating thet the deta available concerning
theinditution’s performance in the areas are not incong gent with the indiitution’ s over-al CRA rating. For reasons
explained fully beow, we bdieve that aconduson of thisnaureis permissblefor evduation aesswherenoraing is
required, provided (g) the condudon ismodified to refer to theinditution’s performance under each rdevant assessment
factor, rather than itsoverd| performance, asreguired by the satutes and (b) the agencies gather and review basdine daia
regarding eech of the rdevant assessment factorsfor the aressin question. A condudion of the type you proposewould not
havearaiond beds asrequired by the APA, if madein the aasence of basdine dataregarding the rdevant assessment
factors.

Fndly, you ask whether the gatutory requirement that the agendies sate their condusions regarding an
inditution’ s performance under “each assessment factor identified in the regulation” should be deamed to refer to the
“performancetests’ in the CRA regulaion or the“ performance tests’ in the CRA regulaion or the* parformance criterid’
arayed under eech of the parformance teds For avariy of ressons explained bdow, we bdieve the datute requires
condusions regarding the parformance tets, not the performance riteria

| am issuing thisopinion in my cgpacity as Chair of the FFIEC Legd Advisory Committee Thisopinion has
been reviewed by the Chief Counsd of the OCC, the Generd Counsd of the FRB, and the Generdl Counsd of the FDIC.
Each hasindicated that he or she concurs with the condusions expressed herein.

I1. Background

Congress enacted the CRA in 1977 to encourage depogitary inditutionsto help medt the aredit nesds of tharr
locd communities, induding low- and moderate-income neighborhoods” The CRA requires the agendiesto assess
periodicdly each inditution’ s record of medting the aredit nesds of its community and to take this record into acoount when
considering applications for deposit fadilities®

Jly 31, 1999 (Rev.3) PART IV: H-117



PART IV: COMMUNITY REINVESTMENT SUPPLEMENT TO CRA

Asorigindly enacted, the CRA did not gpecify the contents of thewritten evauations prepered by the agendieson
the begs of their examinations or indicate whether the agendes could disdase their evduations to the public. However, the
Finandd Inditutions Reform, Recovery and Enforcement Act of 1939 (* FIRREA”),6 added § 807, entitled “Written
Evauations, “ to the CRA." This section requires the agendies to prepare, upon completion of aCRA examination, a
written evaduaion of the examined indtitution’ s record of mesting the credit needs of its community. The contents of the
evauation are to be divided between a public section and aconfidentia section. The confidentid sectionisto contain
referencesto spedific cusomers employess, or officars, and any other datements deamed too sendtive or peculdiveto be
disdosed publicly. The public sectionisto contain the rating assigned to the indtitution aong with supporting facts and
condusions regarding each regulaiory assessment factor.

Recently, both congress and the agendies have meade changes to the CRA process. On September 29, 1994,
Congress enacted the IBBEA. Section 110 of the IBBEA amendsthe CRA to requirethe agendes written evauationsto
contain sparate discussons of inditutions CRA parformancein certain evalugtion aress. For these purposes, 8 110 draws
adiginction between inditutions with branchesin one date (“ Sngle-date inditutions’) and inditutionswith branchesin
morethan one date (“multigate inditutions’). For Sngle-date inditutions, § 110 requires assparae discusson of the
inditution’ s CRA performancein eech meropalitan aressin which theinditution has abranch, aswell asadiscusson of
theinditution’soveral performance®

For multigate inditutions, § 110 requires separaie written evaluaions of theinditution's CRA paformance asa
whadle in each daein which it maintainsabranch; and in any multistate metropolitan arealin which it maintainsabranch
intwo or more gates” Section 110 also requires the gatewide written evauations of amultigate ingtitution to corttain
separate discussons of theinditution’s parformancein any meropolitan areain the satein which it maintainsabranch, as
wdl asin the nonmetropolitan area of the gate if abranch ismaintaned there™ In addition, thewritten evdution of a
multidate inditution’s performance in each date mus “ describe how the examination was performed and lig the
individud branches examined.”"

Congress focus on multigate inditutionsis explained by the context in which the foregoing CRA amendments
were enacted. The IBBEA isintended to make it eeder for banksto expand axossdatelines This inturn, rassd a
concern that banks branching into new sates might continue to focusther lending or other services on cugomersin ther
home dae To protect againg this, Congress required heightened scrutiny of multisiate inditutions

In July 1993, Presdent Clinton asked the agendiesto develop new CRA regulaions and examingtion procedures
that “ replace paperwork and uncertainty with greater performance, darity, and objectivity.” After asaries of public
hearings and issuance of two proposed regulations, the agencies published ajoint final regulation on May 4, 1995.° The
new regulation contains aseries of phase-in periods, thefirst of which began on Jenuary 1, 1995

Y ou indicate the FFIEC Task Forceisin the process of modifying CRA examination proceduresto conformto the
requirements of the new CRA regulation and the IBBEA.. Y ou have asked us to advise you whether the proceduresthet the
Task Forceintendsto follow, which are described in your memorandum, would be consgtent with the requirement of the
IBBEA. Inthisregard, you have raisad severd pedific questions, each of which is addressed below.

1. Discusson

A. DoesthelBBEA allow for sampling of evaluation areas particularly when such sampling may not
providefor an on-gte examination of each atewherea multigate inditution maintainsa branch or
of each metropdlitan areain which an inditution maintainsa branch?

Asnoted above, the IBBEA amended the CRA to reguire thet, in addition to evduating an inditution’ soverdl
performance, the agendes must d <o distlose certain assessment information for designated evduation aressdther ina
Sseparate written eva uation or a separate discussion within awritten evaluaion.

Currently, when evduating the CRA performance of an inditution that has branchesin more then one evaludtion
areq, you indicate that the agendes usudly conduct on-gte examinations & branches | ocated in some, but not necessarily
dl, of theinditution’s evaluation arees The agencies have found this gpproach, cdled “sampling,” to be an effective
method of evduaing an inditution’s CRA pearformance, particulaly if an examinaion of the inditution’shome officeis
conducted. Also, this gpproach has enddled the agendes, with their limited resources, to examineingitutions on an
average of once every two years
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Y our memorandum indicates thet the agendes would like to continue sampling. you propose that in evalugtion
aresswhere on-gte examinations are not conducted, the agendeswill prepare tables that provide demographic data
regarding the areaand disdose theindiitution’ s reported lending activity in that area. Although you indicate thet the
agendeswould prefer not to Sate any condusons basad on thisdata, you suggest that, if necessary, the agendes could
meke agaement such as, “the data presented are not incondsent with the overdl rating of theinditution.”

Anandyssof your proposd requiresreview of thelegd gandards esablished for assesing CRA paformancein
each of the evaluation aress designated in the Saute.

1 Sateby-Sate Evaluationsof Multigate | nditutions

Section 807(d)(1)(B) of the CRA, asamended by the IBBEA, providesthat for amultigate indtitution an agency
must prepare

for eech Saein which the inditution maintains 1 or more domestic branches, a separate written evauaion of the
inditution’ s record of performance within such State under this chapter, asreguired by subsections (a), (b), ad
(©) of thissection.”

Subsection (8) iIsagenerd provison that Sates thet awritten evaluation must assessan indtitution’s“record of
medting the aredit nesds of its entire community, induding low and moderateincome neighborhoods”™ Subsection (€)
merdy esablishesthe gandards for what information should be placed in the confidentid saction of written evauaions. It
issubsection (b) that gpecifies the core content of awritten eva uation. Subsection (b) providesthat awritten evaluaion
mud date the agency’ s condusions regarding the indtitution’ s performance under each regulatory assessment factor, must
provide facts supporting the condusons, and mud indude arating.

Acoordingly, under .8. 807(d)(1)(B), the agendies are required to prepare a separate written evaluetion for each
date in which amultistate inditution maintains abranch. Moreover, each Satewide evauation mud, inter dia, indude a
raing of theinditution's CRA performancein that Sate. Thelegidative higtory of 8 807 confirmsthisinterpretation. A
colloguy between Senators Wdlgone and Riegleis directly on paint:

Sen. Welstone: For inditutions thet operatein more than one Siate, will [the legidation] reguire aseparaie CRA
rating for eech State in which the inditution operates?

Sen. Rigge Yes it will... For multigate inditutions, the bill requiresawritten evauation for the entire
inditution and a seperate written eval ution for each State in which the inditution maintains one or more
domestic branches. Under the [CRA], such eva uations eech indude the following: firg the banking agency’s
condusonsfor each assessment factor identified in the regulations; second the facts and data supporting such
condusons, and third the inditution’ s rating and Satement describing the bassfor therating.

Theinditution will not, however, recaive asgparaie CRA rating for each of the metropolitan and nonmetropolitan
aess covered in the Sate level evauation.

Thus, for amultigiate inditution, an agency must prepare awritten eva uation for eech datein which the
inditution maintains abranch, and the evaluation mug indude araing. The gatute does not parmit the agendiesto dect
not to eva uate an inditution’ srecord in adate in which it maintains one or more branches

With this as background, we can now turn to your question regarding what level of examination must be
conducted for agiaewide evaution. Although the Satute neither definestheterm “examinaion” nor edfiesthe eps
thet an agency mud tekein arriving at an examindion rating, it isawell established principle of law that determingtions
mede by afederd agency mud havearationd bass The APA authorizes the courts to set ade agency actionsthet are
aitrary or capricious. *” This meansthat, when an agency is called upon to meke a determination affecting aregulated
inditution, the agency mud review the rdevant dataand be ddleto articulate “araiona connection between the facts
found and the choice made”*® Accordingly, when assigning astatewide CRA rating, an agency must be ebleto pointto a
reesonable factud bagsfor theraing.
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We defer to the expartise of the compliance palicy gaf of the various agendesto determine the type and volume
of datathat mus be gathered to provide aressonable bagsfor assgning adatewide CRA rating. Wewigh to emphasize
however, that the agendies optionsare not limited to choosang between datatables, on the one hand, and treditiond on-gte
examinations, on the other hand. Asnoted above, the CRA nather definesthe term  examination” nor spedifiesthe
procedures that an agency mudt follow when conducting an examinaion. We defer to the agendes’ compliance policy Saff
to delermine whether somelevd of information gathering other than atraditiond on-dite exam could generate sUfficient
information to provide aressonable bagsfor agatewide examinaion rating.

Thus to recep, the agendes have alegd obligation to assign aseparate CRA raiing for eech dateinwhich a
multigate inditution has adomestic branch. They dso ha/ealegd obligation to prepare awritten evduation that disdoses
thisrating and provides arational factua besisfor the rating.” We defer to the compliance policy s&ff of each agancy to
determinewhat type and levd of review will be suffident to provide aressonable factud bessfor its Sate-by-dateraings
and condusons Thereisno legd requirement for traditional on-Ste examinaionsin eech dateif the agendes can devise
an dterndtive meansfor gathering sufficient datato support adatewide rating.

2 Multigate M etropditan Areas

For inditutionsthat maintain branchesin more than one satein amultisiate metropoliten area, CRA 8§ 807()(2)
provides

the gppropriate [agency] hdl prepare a sparate written evauation of the inditution’ srecord of pen‘ormame
within such metropolitan area under this chapter, as required by subsections (a), (b), and (C) of this section®

Thewording of thisprovidon s in rdevant part, identicd to thewording of the provison just discussed for the
date-by-date evduaions of amultigateinditution in Part 111.A.1, above. Accordingly, our condusonsarethesame.
Thereisalegd requirement to assign arating and to provide supporting condusions and data. We defer to the compliance
palicy gaff of each agency to determine what type and levd of review will be sufficient to provide areasonable bessfor
assgning araing in multisate metropolitan arees.

3. Metropdlitan Areasand Nonmetropditan AreasWithin a Sngle State
Section 807(b)(1)(B) of the CRA requiresthe agenaes written evauations of inditutionsto contain:

Theinformation required by dauses (1) and (i) of [8 807(b)(1)(A)]...presanted separady for eech metropolitan
areaiin which aregulated depository ingtitution maintains one or more domestic branch offices™

Section(d)(3)(A) of the CRA confirms thet this requirement appliesto multistate indtitutions, not just Sngle-sate
inditutions, and indicatesthat the sameinformation should aso be sparatdy presented for any nonmetropdlitan areaiin
which amultigate ingtitution mantains abranch.

Clausss (1) and (ii) of 8807(b)(1)(A) require the written evauation to: (i) State the gppropriate [agency’ g
condusonsfor each assessment factor identified in the regul ations prescribed by the [agendies] to implement this
chapter; [and]

(ii) discuss the facts and data supporting such condusions...”

Unlike the provisons discussed above governing evauations for dates and multisate metropolitan aress the
provisonsa issue here do not incorporate dause (iii) of 8§ 807(b)(1)(A), which reguiresthe assgnment of arating. Thisis
conggent with Senator Riegle ssatement quoted above: In that Satement, Senator Riegle noted thet agendies do not have
to assssratings for each metropolitan and nonmetropalitan areawithin agatein which an inditution maintains abranch.
Although Senator Riegle was gpesking of multigate inditutions the text of CRA 8 807(b)(1)(B) indicatesthat Congress
intended to gpply asmilar gpproach to Sngle-daeinditutions operating branchesin ametropalitan area

Thus the separate discussions prepared for metropolitan aress and nonmetropalitan areas need only contain
“condudon for each assessment factor identified in the regulations’ and the *facts and data supporting such condusons”
For these purposes, you ask what type of condusionsarerequired. Y ou indicate thet in evduation areeswhere on-Ste
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examinations are conducted, the agendeswill provide affirmative condusions regarding an inditution’ s performance
under eech assessment factor and supporting facts and data. However, as noted above, the agendeswould prefer not to be
reguired to conduct an on-gte examination in al metropalitan and nonmetropolitan arees For areasin which an on-Ste
examindion isnot conducted, the agendeswould prefer to provide only lending and demographic datawithout comment
or, dternativey, to provide such datawith acondusion such as“the data presented are not incondgent with the overal
rating of theinditution.” 'Y ou ask whether one or bath of these gpproacheswould qudify asa condudon” within the
meaning of the CRA.

Theagendes firg option, providing only lending and demographic datawithout comment, does nat satify the
requirements of the gatute. Section 807(b)(1)(A) requires thet awritten eval uation indude both facts and deta.and the
agendes condudons based on thefacts and data. Thus the datute dearly digtinguishes between supporting factsand deta
on the one hand and condugons on the other hand. Accordingly, lending and demographic datawould not quaify as
condusions under the datute.

Asfor the agencies sacond option, providing lending and demographic datatogether with a Satement thet “the
data presented are not inconggent with the overdl rating of theingitution,” we notethat 8§ 807(b)(1)(A)(i) requiresthet
condusgions be expressad regarding the indtitution’ s performance under eech of the regulatory assessment factors Thus,
your condusons mugt betied to the assessment factors rather than to an inditution’ soverd! parformance. At aminimum,
therefore, the agendes should Sate that “the data presented are not incong gent with the overal conclusons expressed
with respect to each assessment fector.”

We bdieve that agatement such asthiswould be sufficient under the gatute. In our view, the type of condusion
required should be determined in the context of the overall review process prestribed by the gatute. Condusonstha form
the direct underpinning for agpedfic exam rating dearly nesd to be more definitive than those that do not. Separateraings
are not reguired for metropalitan and nonmetropolitan assessment areaswithin asngle sate Thus, the condusions
expressed for those areas and thar supporting data.are evauated together with condusions and data.drawn from other
aresswithin agdate to form the datewide rating and written evaluaion. At the datelevd, ddfinitive condusonsand
upporting facts and dataare dearly required to support the required datewide raiing. Bdow thislevd, however, we
bdievethat aconduson such astha suggested abovewould be legdly sufficent.

Asnoted above, agency determinations must have araiond bass What conditutes arationd basswill
necesily vary depending on the type of determination made The less ddfinitive the condusion, the lower the leve of
upporting datarequired to provide arationd badsfor the conduson. A conduson that “the data presented isnot
incondgent with the overdl condusons expressed with respect to each assessment factor” would, inour view, be
reesonably supported if an agency gathers and reviews basdine data regarding eech of the rdevant assessment factors We
Oefer to the expartise of the compliance pdlicy gaf of each agency to determinethe precise type and amount of basdine
data necessary to provide areasonable badsfor acondudon of thetype envisoned.

B. What conditutesan “ asssssnent-factor” for gatutory purposes now that the new CRA regulation
diminated the twdve assessment factor sthat formed thebassfor past CRA evaluations?

Under § 807(b)(D(A)(i), as added by FIRREA, the written evduaion of aninditution’ soverdl CRA
performance, and of its parformancein each evaudion areamust:

Hate the gppropriate [agency’ g condusions for each assessment fector identified in the regulations
prescribed. . .to implement this chapter.”

Prior to the agendies May rulemaking, the CRA regulaion required an inditution’s CRA paformanceto be
evauated n the beds of tweve assessment factors” some of which were of procedurd neture (eg., participation by the
board of directorsin de/elopirgCRA palides) and some of which were more subdartive (eg., number and types of loans
medein thelocd community).

The CRA rulemaking conducted by the agendies earlier this year subdiantialy revised the CRA regulation*in
order to promote consistency, to reduce compliance burden and to improve perfarmance” The current CRA regulation no
longer usesthe term * assessment factors” Ingead, under the current regulation, CRA parformance of large retall
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inditutions, for example, isgenerdly to be assessad under three “ parformance tests’—alending tes, and investment tes,
and asarvicestest” Moreover, for each of thesetests, the regulation lists detaled “ performance criteria”®

If thetwelve " assessment factors’ of the former regulation are compared to the three “ parformance tests’ and
Oetaled “ parformance ariterid’ in the current regulation, no dear pettern emerges A few of the former “ assessment
factors’ appear to correspond most dosaly to the new “ performance tests” while several others appear to correspond
most dosdy to cartain of the* parformance ariteria”® However, the mgjority of the former “ assessment factors” haveno
dear counterpart in the current regulation.

Given these devd opments, you ask whether the Satutory requirements that the agendes date condusions
regarding each “ assessment factor” should be deemed to reguire condusons regarding the gpplicable* performance tests’
or the detailed “ parformance ariterid’ in the current regulation. 1n our view, the performance tests are the most gppropriate
choice, for :averd ressons

Firg, the performance tessin the current regulation perform the same fundtion as the assessment factorsinthe
former regulation, thet is, they arefactorsthe agendes use to assess parformance. Aninditution’s CRA rating under the
former regulation was based directly on its performance under the twelve ariteria Smilarly, an inditution’'s CRA rating
under the current regulation is based directly on its performance under the gpplicable peformancetests Thus froma
functiond pergpective, the parformance tests of the current regulation correspond mogt dosdy to the assessment factors of
the former regulaion. The performance criteria, on the other hand, correspond more dosdy to the*factsand datd’ thet the
datute requires the agendesto present in support of their condusons.

Second, we bdlieve thet awritten eval uation thet expresses an agency’ s condusions with repect to the
performance tegts rather than the parformance criteria, will come doser to achieving the palicy objectivestha underliethe
datutory disdosure requirement. The purpose of the disdosure requirement isto ensure that the public is dearly informed
of the badsfor an agency’ sratings. Asnoted above, CRA ratingswill be basad directly on the performancetests. In order
to provide meaningful distoaure, therefore, it makes sensefor the agency’ swritten evauaionsto focus on the performance
tedts

Accordingly, we condude thet the agendes are reguired to present condusions regarding the gpplicable
performancetess Thisdoes not meen thet the paerformance criteriaareirdevant, however. Asnoted above, the written
evauations mug dso provide facts and datain support of their condusons An agency isnot requiired to date acondusion
on each of the performance criteriain the new regulation, but the facts and data presented in the evauation in support of
condusions regarding the parformance tests should rdae to one or moreto the parformance aiteria

In reaching the foregoing condusions, we have rdied upon the representations made in your memorandum. Our
condusions depend upon the accuracy and compleleness of thosefacts Any materid changein drcumgtances might result
in different condusons

If you have further questionsregarding these matters, please fed freeto contact John Hannery, Attormey, Office
of the Chief Counsdl, OTS, at (202) 906-7293

cC Julie Williams, Chief Counsd, OCC
Seve Cross, OCC
Métthew Robarts OCC

Virgil Matingly, Generd Counsd, FRB
GlenLoney, FRB
Robat Fieson, FRB

William Kroener, Generd Counsd, FDIC
Janice Smith, FADIC
Ann Lakow, FDIC

"Pub, L. 95-128, 91 Stat. 1147 (1977)
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“PUb. L. 103-328, § 110, 108 Stat. 2364 (1994)

*For purposes of thismemorandum, an “evaluation aredl” is one of the statutorily-designated geographic aress (eg., each
date, eech multigate metropolitan areq, each metropalitan area, and the remainder of the non metropalitan areaof adate
where theingditution maintains abranch) for which the agendes must disdose certain assessment information, discussed
bdow, ether in a sparaie written evaluaion or in asgparate discussion within awritten evaluaion.

‘See 12 U.SCA. § 2001(b) (West Supp. 1995).
"See 12 U.SCA. § 2908 (West 1989).

%Pub. L. 101-73, § 1212(b), 103 Stat. 527 (1989).
"See 12 U.SCA § 2906 (West Supp. 1995).

812 USCA. § 2906(0)(1)(B) (West Supp. 1995).
°12 U.SCA. § 2906(d) (West Supp. 1995).

12 U.SCA. § 2006(d)(3) (West Supp. 1995).

112 USCA. § 2006(d)(3)(B) (West Sup. 1995).

“58 Fed. Rey. 67466, 67467 (Dec. 21, 1993).

“See 60 Fed. Reg. & 22156 (May 4, 1995). All referencesto the CRA regulion in thismemorandum areto the OTS' s
CRA regulaion. However, each of the agendies has a corresponding CRA regulaion, see 12 C.RR. Pat 25 (OCC), 12
CFR. Pat 228 (FRB), and 12 CF.R. Pat 345 (FDIC).

“Sep 60 Fed, Reg. & 22220 (to be codified a 12 CFR. § 563e51).

12 USCA. § 2006(d)(1)(B) (West Supp. 1995).
%140 Cong. Rec. S4801, 4819 (April 1994).

"See5U.SCA. § 706(2)(A) (West Supp. 1995).

18Eg., Burlington Truck Lines Indude v. United States, 371 U.S. 156, 168 (1962); sse ds0 OTS Op. Chief Counsd,
December 17, 1992, p. 11.

PAlso, asdtated previoudy, agatewide written evaluaion of amultigtate indtitution must indude adiscusson of how the
examination was paformed and alig of theindividud branches examined.

212 USC.A. § 2006(0)(2) (West Supp. 1995).
212 U.SCA. § 2006(0)(1)(B) (West Supp. 1995).

#12 U.SCA. §2906(d)(3)(A) (West Supp. 1995). This provision containsatechnica drafting error in that it cross-
references subparagraphs (A) and (B) of § 807(b)(2), rather than dauses (A)(i) and (A)(ii) of 8 807(b)(2). Prior to
enaciment of the IBBEA, dauses (A)(i) and (A)(ii) gppeared as subparagrgphs (A) and (B), respectively. Section
807(d)(3)(A) was gpparently drafted with this enumeration schemein mind. During the legidative process however, a
provison was added to the IBBEA thet redesigneted subparagraphs (A) and (B) of 8 807(b)(1) asdauses (A)(i) and
(A)(i1). When this change was mede, the drafter gpparently forgot to make conforming changesto the crossreferencein 8
807(d)(3)(A). Thus if the crossreference were reed literdly, the agendieswould be required in the eva uations of
multigate inditutionsto distose raings for each metropolitan areain which an inditution maintainsabranch and the
remaining nonmetropolitan aress within adateif the inditution maintains abranch there. However, the Riegle\Wdlstone
colloquy quoted above dealy indicates that thiswas not what Congressintended. It isawdl-established principle of
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datutory condruction that mistakes with respect to Satutory cross-references should be corrected by persons charged with
interpreting agatute if necessary to effectuate Congressond intent. 2A Sutherland, Statutory Condruction, 8 47.38 (Sth
ed. 1992).

212 USC.A. § 2006(0)(1)(A)() and (i) (West Supp. 1995).
12 USCA. § 2906(0)(1)(A)() (West Supp. 1995).

®See 12 CFR. §5637 (199).

58 Fedl. Reg, At 67468, See s 60 Fed. Reg. At 22158, 22162,

#See 60 Fed. Reg. At 22213 (to be codified & 12 CFR. § 563.21). Nat dl inditutions are subject to the lending, services
and invesment tests. Modified reguirements gpply to cartain amdl inditutions, wholesale or limited purpose inditutions,
and inditutions thet are operating under an gpproved Srategic plan. See 60 Fed. Reg. At 22213 (to be codified & 12 CFR.
§563.21(8)). The datagethered should pertain to the tests gpplicable to the indtitution being evalucted.

#For example, under the lendiing test, the agendies must consider avaridly of ariteriainduding the proportion of an
inditution’slending inits service area, the disperson of lending in its srvice areg, and the number and amount of loansin
low-, moderate-, midale- and upper-income geographies in theinditution’s assessment arean Se2 60 Fed. Reg. At 22214
(to becodified a 12 CF.R. § 563e22(b)(2)).

*For example, compare 12 CF.R. § 563.7(1) and (h) (1995), with new § 563.22(8)(1) and § 563.23(a), repectively.
“For exanple, compare 12 CFR. § 563e7(€) and (g) (1995), with new § 563222()(2)(i) and (i) and § 563e.24(d)(2),
respectively.
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