VI. Deposits — EFA

§229.54(d)(2). The safeguard exceptions apply to new
accounts and repeatedly overdrawn accounts, or if the bank
has reasonable cause to suspect the claim is fraudulent. A
bank may delay availability of a provisionally-recredited
amount until the start of the earlier of the business day after
the banking day on which the bank determines the consumer’s
claim is valid or the 45th calendar day after the banking day
on which the bank received the claim if the account is new,
the account is overdrawn, or the bank has reasonable cause

to believe that the claim is fraudulent. When the bank delays
availability under this section, it may not impose overdraft fees
on checks drawn against the provisionally-credited funds until
the fifth calendar day after the day on which the bank sent the
notice regarding the delayed availability.

If, after providing the recredit, the bank determines that

the consumer’s claim was invalid, the bank may reverse the
recredit. This reversal must be accompanied by a consumer
notification using the notice discussed below (Notices
Relating to Expedited Recredit Claims).

Notices Relating to Expedited Recredit Claims

Section 229.54(e) outlines the requirements for providing
consumer notices related to expedited recredit:

¢ The bank must send the notice of recredit no later than
the business day after the banking day on which the bank
recredits the consumer’s account. This notice must include
the amount of the recredit and the date the recredited funds
will be available for withdrawal.

* The bank must send notice that the consumer’s claim is not
valid no later than the business day after the banking day
on which the bank makes this determination. This notice
must include the original check or a sufficient copy of it.
(Except as provided in §229.58, see below). The notice
must demonstrate to the consumer why the claim is not
valid. The notice also must include either any information
or document that the bank used in making its determination
or an indication that the consumer may request copies of
this information.

» The bank must send the notice of a reversal of recredit no
later than the business day after the banking day on which
the bank made the reversal. The notice must include all of
the information required in a notice of invalid claim plus
the amount (including interest) and date of the reversal.
§229.54(e)(3)(i).

Appendix C to Regulation CC contains model forms (models
C-23 through C-25) that a bank may use to craft the various
notices required §229.54(e). Although there is no statutory
safe harbor for appropriate use of these models, the Board
published them to assist banks in complying with §229.54(e).

Expedited Recredit for Banks — §229.55

Section 229.55 sets forth expedited recredit procedures
applicable between banks. A claimant bank must adhere to the
timing, content, and form requirements of §229.55(b) in order
for the claim to be valid. A bank against which an interbank
recredit claim is made has ten business days within which to
act on the claim (§229.55(¢c)). The provisions of §229.55 may
be varied by agreement. (No other provisions of subpart D
may be varied by agreement).

Liability — §229.56
Section 229.56 describes the damages for which a bank or

person would be liable in the event of breach of warranty or
failure to comply with subpart D:

* The amount of the actual loss, up to the amount of the
substitute check, resulting from the breach or failure, and

» Interest and expenses (including costs, reasonable
attorney’s fees, and other expenses of representation)
related to the substitute check.

These amounts could be reduced in the event of negligence

or failure to act in good faith. It is also important to note

that §229.56 has a specific exception that allows for greater
recovery as provided in the indemnity section. Thus, a person
that had an indemnity claim that also involves a breach

of a substitute check warranty could recover all damages
proximately caused by the warranty breach.

Section 229.56(b) excuses failure to meet this subpart’s time
limits because of circumstances beyond a bank’s control.
Section 229.56(c) provides that an action to enforce a claim
under this subpart may be brought in any United States district
court. Section 229.56(c) also provides the subpart’s statute of
limitations: one year from the date on which a person’s cause
of action accrues.” Section 229.56(d) states that if a person
fails to provide notice of a claim for more than 30 days from
the date on which a cause of action accrues, the warranting or
indemnifying bank is discharged from liability fo the extent of
any loss caused by the delay in giving notice of the claim.

Consumer Awareness — §229.57
Content requirements

A bank must provide its consumer customers with a disclosure
that explains that a substitute check is the legal equivalent

of the original check and describes the consumer’s recredit
rights for substitute checks. A bank may, but is not required,
to use the Board’s model form (model C-5A in appendix C

to Regulation CC) to meet the content requirements for this
notice. A bank that uses the model form appropriately is

7  For purposes of this paragraph, a cause of action accrues as of the date on
which the injured person first learns, or reasonably should have learned, of
the facts giving rise to the claim, including the identity of the warranting
or indemnifying bank against which the action is brought.
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