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Federal Deposit Insurance eororation
55 171h Stiet NW. Wasng. DC 2029

~:
Diio of Su a~ Coum Prolec

Mr. Aan Santa An
Asistt Geer Counel
Reguaton Dion, Offce of the Gener Counel
Deparent of 

Housg an Utban Development

451 Seventh Strt, S.W., Room 10276

Wasgt D.C. 20410

Re: FR-518o-P-Ol- Rees for Comment on the Re Este Setement Prceures Act
(RPA) Prposed Rule

Dea Mr. An:

On behal oftbe Feder Dcpsit Inure Corporation. I commend the Deparent of 

Housg

and Urban Deelopment for prsing revisions to the REP A reguations to ads cerai

consumer protetion conce that hae arsen in the context of 

the resdential mortgage lendig

and setement pr.

Exandig conser protetions at ths tie is cnal. Over the past two yea poor
undertig and abuses in the subp mortgae maket have led to signcat negave

imacts on coer, housg maets, an the U.S. ecnomy. As lare number ofsubrie
adjusle ra mortgages cotiue to reet to higher intet ra, and a grwig number of
homeowner fac forelosUI, we have overhelmg evdence of the effects of inequate
dilosues. It is therfore crticaly imrtt, going forw to c: that conser are
inormed in a clea and sile maner of 

how the fucial pruct they use worl and what the

cost and treoff of diert options ar. .

Overl, we believe that RU's prposa would result in conser reeivi more effecve
inrmtion about settement and other th-par chares than they do uner the cunt rue.

The proposed revons alo should help cocr bett undertad how ongiation and other

fee can imact the cost of a mortgage loan. The ealier availabilty of and more relevant
inormtion on the Go Faith Es (GFE) should promote comparve shopping that wi

enable conser to make mor inored ficing decsions. Finy, the resions should
assist conser in identig dierces betwee the esates provided on the GFE and

actu cost charged at closing.

However. as discused in more detl below, we have conce about the lengt oftbe prsed

GFE and the fact th it does not contan importt inormation about ce loan cost. In

addition, the proposed GFE doe not exlai tht yield spre prum (YSPs) ar lender

payments to broker that encoure broker to place conser into loan with higher inter

rates. We believe that the interest of conser would be best prte ifHU ban YSPs and
allows broker to be fairly compensaed by alterative mea.



1. Proposed GFE Forms

We commend HU for testig the prosed stada GFE with conser, and we cosider it to
be an imprvement over the cuent model form. However, we ar concerned about whether the
propose GFE try provides inormaton that conser nee in an eaily undertadale

formt.

Ths obseraton is prilY a ret of our involvement in an inergency projec to develop

model pnvacy notice for conser. We teed model form thugh a varet of 

metods -

focus grups, preferce tesg, and diagostic utity tesg. Thes.diert methods enabled

the agcies to exlore how and why conser mierd and mae sense of inoimaton
provided to them. We lesed th adtional inrmation often maes a form less usefu becaue

the basic cocepts are overlooked and tht ites of intest to policy exer often do not

convey inormation that conser use. At four pages, the proposed GFE may be to long and

provide too much inormation for it to bc undeod and appropnatcly us by coI$~.

In adtion. at lea two importt fats relat to the cost of a loan are not councaed by the
proosed GFE. The fi omission is inormon regag payment shock - a signcant
incre in thc amount of the monty payment tht genery ocur as the interest rae adjusts to
a fuly indexed basis or when pricipal begi to bc amort Given the potential for payment
shock emedded in nontrtiona and supne adjusle rate products, the GFE should exla
when an intial rate expires and when monty payments can or will incrase. AJ proposed the
GF list the intial intees rae and mony pKyment, me states wheter they ca nse, and the

maximum to which they can nse. However, there is no inortion abut when ths ca haen

The secnd importt omission is th the propose GFE does not inor borrwer th ther

ar additiona cost associated with "low-d" or "no-oc" loan. Typicay, these additiori
cost ar reflected in a higher anua pertage rate (APR) th what is avaiable for a
comparle "full docentation" loan. It is essential for conser to be awar of 

the tre cost

of "low-doc" or "no-oc" loan.

2. Ten Percent and Zero Tolerances

At settement, the prosed rue prhibits loan ongitors frm incring cer setement
chages that exce the sum of 10 perent of the chages fi idetified on the GFE, absent

unforeeeale cirtaces. Cer other settement charges may not exceed the amount

provided on the GFE, abset unoreeeale cirumance. Failur to comply with tolerces

would be a violation of secon 5 ofRESP A.

These proviions may help prvent some consuer frm being surnsed by higher cost at

closing; however, they will not go far enough if 

the fial rue does not provide a mechasm to

enorce the applicable tolerce. Accrdgly, the samle closig scnpts also should provide

inormation about what wi be done to reedy the overharge or where to file a complait about
the overharge.



The proposal sttes that HU is considenng includig in the fi rule a provision that allows a
loan origiator to be in compliance with Secon 5 if with a specified peod (such as 14
buines days) afer the closig, a loan origiator reays the excess amount to the consumer. We

suggest that the most effective and dit way of enorcing the tolerace requiements would be
to reui the settement agent to subtrt frm the lende's serce chage at closing any

amunts tht excee thc tolerce. Th would provide an incetive for the lender to provide
acur estiates abut th par chages and sere as a sucient remedy for coumer.

Cery, a moneta remedy to conser for excess chages need to bc a par of the
reguaton. If 

the ony reedy is for a conser to wal away frm the settement tale afer the
loan has bee processed and th conser is about to be given the keys to the hous, the 10
pert tolerce reuiement will not ~mplish HU's objectives.

3. Closing Script

BU's proposal to ad a "closing scpt" addendum to the HU-I fonn is an inovative
approac for inormg conser about their mortgage at closing. The proposal would reui
a seement agent to ory appre a borrwer of the mortgage 10m ter at settlemen Th

tye of aproach could encourge borrower to as quesons and help inform them of 

the cost

and ter of the loan before consummating the trtion. For example, one god featue of

the closig scrt is the reent to have the settement agent disclose an expla any

inconsistencies between the GF and HU1 disclosues. Ths wil help.a borrwer unerd
why there might be any varatons beee pnces quoted on a GFE and pnce quoted at
setement. The sct is esecialy helpfu in mag plai the negatve ficial conseqence
for a conser of enterg into an unconventiona loan prouct such as an interest-only loan.

However, as discused previously, one major shortcomig is that there is no inormaton in the
scpt or other maeral about what a coer can do if the loan origir exce the

pessible tolerce.

4. Average Cost Prcinglegotiated Discounts

The FDIC undertads HU's intent to failtate argements tht benefit coer by
interretig REP A requients to pet 'te use by lender of pricig mechasm such as

avere cost pncing and volume-based diunts. We ag with the HU Seceta's

detertion that the agency's implementation ofREPA should pert greater flexibility for
cost pricing formulas that brg more inovation and incred price competition to the
setement pres. We regne the value ofHU's prosal to amend the defition of 

the

tcm "tg of value" for purses of setion 3500.14 to exclude discounts among setement

sece providers. The FDIC parcularly supprt the provi to the revise deftion th no

more than the discounted price may be chaed to a borrwer and disclosed on the Hl 1 form.

We ar concered genery, however, with the use of 

mechanisms such as averge cost pricing

on the following grunds:



i . We are not aware of an apropnate meas of evaluag whether overal conser costs
would delie as a resut of averge cost pricing.

2. Even if the practice should rest in reuced overl costs for mortgage settlement

seces for some borrwer, other borrwers wi pay more for a serce than is
waante by the cicutaces of their parcuar loan.

3. The prosa does not include contrls to en faiess, for examle, to enur that

lender calat averge cost approately.

. 5. Yiel Spread Premium (YSP)

We surt HU's objecve to provide informon about lende payments to mortgage broker
known.as YSPs. 1" prposal would reui broker to disclose su payments as a credt for
the spific inte rae chosen by a borrwer. However, as exlained below, the FDIC has .

some fudaenta conces abut thc prposa's aproach to YSPs.

Fir the proose GFE does not clany tht a YSP is a payment made by a lender to a mortgage

broker in exchage for referg a borrwer willg to pay an abve par inter rate. Nor does

the GF state the amount of 
the YSP to be paid to a brker. Inea the GFE sems to pre

tht the lender wi aply the YSP as a ucredit' th wi 

lower settement cost by a

corrndig amount However, the prosa does not impose the codition th a YSP mus
ac fuction as a credt to a borrwer as a reuien on lende or broker. Whe the
prsa's effort to prvide borrwer with more inomaton about the treoff 

betwee interest

faes an seement cost is positive, ths inormon alonc doe not prvide bonower with an
underdig ofthc ecnomic incetives motivatg the lende an brken; with whom they
ar deag.

The inert confct presented by a broker compensation system th reards ining the

cost to the borrwe have bee debated for yea. To be su, mortgage broker ca provide
valuale serces an should reve fai compenaton However, ther are alterve mea of

compenon avaiable, such as flat fee or fees based on the tota pricipal amount of 

the

mortgage, that would not prent skewed incentives to incre borrwer cost an which would
bc much more trarent and undertadable to borrwer. The same can be said for

commssons paid to loan offcer.

Borrwer should contiue to have the option to fie the broker's compensation However, a
ban on YSPs win ensu that broker compenation will not be bas on steeg the conser to

a loa tht is more expenive th one for which he or she would othere qufy. HU
should mod its longstadig interrettion th YSPs ar not probiòite under RESP A.

Accrdgly, HU should ban any amount of compeaton based on increasing the cost of
crt, includig compation that is tied to the AP~ or that is not a flat or point-based fee.

IfYSPs contiue to be pertted their purse and cost should be diclose clealy. The

diclosu should inorm the conser th the brker is reeivig a payment fr the lender for
placg the conser in a loan with a higher inter rate. A YSP should not be identified as a
"creit" on the GFE form because such language would tend to make conser believe tht

they ar dervig a fiancial benefit frm a YSP. In addition, the staent, "Ths cret reuces



your upfrnt chage" should be deleted beca it is not balance by a corresondig statement
tht inoim consumer tht the YSP will reslt in them payig a substatially higher interest rate
over the life of the loan

6. Increased Enforcement Authority

The FDIC regn the value of the proposal to se legislative chages tht would provide
HU with unorm enorcement authonty æid protect coer in the rea es settement

prss. The lac of enorcent auonty and clea reedes for violations ofREP A
n~vely imacts consuer and dishes the effecveness of 

the sttute. HO's prosed

legilatve changes would provide additiona protections for conser in the mortgage
ongion and re es settement proces, and would level the playig field betee
federy regulate ban and th and other lender.

We apreiate the opportty to comment and encourge HU to consder the FDIC's

remmendaons to help clarfy the settement press for conser.
Sincely,

Dl~~
Sæidr ThompsonDir
Division of Supersion and Conser Prtetion
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