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RELFASE AND SETTLEMENT AGREEMENT

Th:is Release and Settlement Agreement (“Agreement”) is effective on'the date that all

parties have 'executed_":he Agreement (ihe, "Eﬁ'éctz'vé Daté”), and is entered into by and between

‘the Federal Deposit Insurance Corporation, as Receivc_r for IndyMac Federal Bank, FSB

(“FDIC),. Thomas McNeill (“McNeill”), TMAC Apbmisérs,- Inc. ("TMAC™), Gar).i G. Wade

_ (*“Wade™), First Interstate Financial Corp.. (“First Interstate”), and Prernier Mortgage Services

respect to the claims made in the case captmned Federal Deposzt Insurance Corporatton as .

Re'ceiver for IndyMac Federal Bank, FSB v. TMAC Appruisers Inc., et al., United States District

*|(b)(2)

LLC (“P}emier. Mortgage™) (McNefll,- TMAC, Wade, First Iﬁterstate, ‘and Premier Morigage

shall hereinafier be referrcd to collectively as the “Defending Pames where appropnate) with

Court for the Dlsmct of New Jersey, Case No. 08-cv-03364 (the “ngatzon )

RECITALS

. WHEREAS, Leslie Scotland (“Scothnd’f) appiicd for niortgage loan financing to

* purchase the real property located at 67A Gautier Avenue, Jersey City, New-Jerséy (the

“Property”)

* 'WHEREAS, Premier Mortgage processed Scotland's loan apphcatlon and ongmated a

primary and secondary mortgage loan secured by the Property. (the “Subject Loans"),

WHEREAS, McNeill performed an appraisal of the Property in the name of TMAC to
support the Subject Loans (the “Appraisal™); -
- WHEREAS, Wade acted as the supervisory appraiser for the Appraisal,

WHEREAS, First Interstate underwrote the Subject Loans; and sold the Subject Loans to

_ IndyMac Bahk, F.8.B. (“IndyMac”) post-closing pursuant to the temls. and conditions of the

Seller Contract and e-MITS Usor Agreement, as amended, entered into between fv_‘irst Interstate




and JndyMac (the “C'ontractf')', which iﬁcoxporated the IndyMac Leltditlg'Guide, .as 'amendéd, _
.sup.pleme'nted, or otherwise modified from time to time (the “IGztide"); 7

W‘HER_EAS First 'Inte_rstate 's sale of the Subject Lc;ans to IndyMac failed to meet thé
terms and conditions contamed in the Corztract and G'uzde andasa result First Interstate entered
into” an mdemnlﬁcatlon agreement thh IndyMac in which Fzrst Interstate agreed to hold
IndyMac -harmless agamst all actua] ]osscs on the Subject Loans (the “Indemnification

Agreement”), , _

WHEREAS IndyMac asserted claims m the thtgatzon agamst McNeill, TMAC, and
Wade based on the Apprazsal _ '

WHEREAS Wade asserted clalms in the Ltttgatton agamst Scotland, Premier Mortgage
and First Interstate relating to. the Subject Loans; . .

WHEREAS, McNeill and TMAC asserted e-lahns agein;t Wade and;' intended to assert '.
claims against Wade’s insurance carxier'.General Star for costs and counsel fees; - .

WHEREAS, F irst. Interstate essqrted claims in the Litigation against Scotland, Premier
Mortgage, McNeill TMAC and Wade relating to the Subject 't',oans and/or the Appraisal; '
| WHEREAS the Defena’mg Parties cxpressly deny any liability relating to the asserted-
claims in the thtgatzon and - . ' -

WHEREAS, to a\(oxd any fuﬁh‘er..expense.of liligation, the parties voluntarily enter into -
this dgreement. | | '.

In consideration of the abeve end fc;r_ such other good and valuable conéideration, :the .

sum and sufficiency of which is hereby acknowledged and based on the mutual promises and

conditions contained herein, the parties agree as follows:




1. Recitals. . The above Recitals are incorporated herein by reference and made 2

Ay

part of this Agreement

2. - Dismissal of Claims." The parties to lhlS Agreement shall stlpulate to the entry of
an Order dlsmlssmg with pre_]udxce all claims asserted in thé Litigation against all parties (the
“Order”). The O_rder shall specifically provide that the dismissal is without-costs or attorney’s -
fees to any party. The Order shall further specifically provide that tﬁe terms of this Agreement '
are incorporated within the Order By rcfércncc;_and that the Court shall retain jurisdiction over

this ,_‘IIg.reement to enforce its terms. S | i

3. Releases' The partics shall rélea;se each other as follows:

(2) For and in consxderatmn of the payment of $275,000 (Two Hundred:Seventy-Five
Thousand Dollars) and in con51deratlon of the terms and condmons of thls Agreement, FDIC
does absolutely. and uncoqutlonally release First Interstate and First Interstate’s officers,
diret:tors, shareholders, employees, egenté, afﬁliate_s, SUCCESSOIS, anci assigns, jointly and
severally, from any and all c]eims, demands, actions or causes of action,-of whatever nature or
descriptioh, known or unknown, now ex_isting or heréaﬂer acquired, and wtletherl or not asserted -
in the Litigation, which FDIC had, has,. t:laims to .héve, or may hereafter acquire against I;‘irst
Interstate, arising out of the Indemm‘ﬁcation Agr_eemént:and/or the facts and circumstances
alleged in the Litigatiotz. P_révided, however, that, itx the event the payment set forth abmtg must
tae set aside, reftlnded, or othen‘tvise reduced m amount by operation (;f law, .includin'g, but not
limited to, as a result of any bankruptcy filing or adjudication tftat such payment constitutes a
fraudulent transfer, the release prdvided by FDIC herein shall _be_déemed null anq void fitld

- FDIC shall be allowed to pursue any and all claims it hatl prior to this ;’eleaéc. :




First Intestate shall make payment of $275,000'(I‘ wc_). Hundred Seventy-Five Thousand

_ Dollars) to “RY Landau Partners PLLC, as Attorneys for Federal Deposit Insurance Corporétion,”

in one mitial installment of $25,000 (Twenty-Five Thousarid Dollars) and five monthly

installments of'$50,000 (Fifty Thousand Dollars) pursuant to the following schedule:

Payments shall be made in a manner fo ensure delivery. on or before the due dz{te for each -

payment.

$25,000 to be payable immediately upon the Effective Date;

$50,000 to be payable on the last day of the month in the first month succeeding
the Effective Date (for example, if the £ffective Date is November 23, 2009, the
first $50,000. pﬁyment would be due December 31, 2009);

$50,000 to be payable on the ast day of the month in the second month *

succeéding the Effective Date (for example, if the Effective Date is November 23,

2009 the’ second $50,000 payment would be due January 31 2010),

$50,000 fo be payab]e on the last day of the month in the thlrd month succeedmg :

the Eﬁ’ectzve Date (for example if the Eﬂecnve ‘Date is Novembcr 23 2009, the .-

thlrd $50, 000 payrnent would be due February 28 2010),

$50,000 to be payable on the last day of the month in the fourt_h month succéeding

the Eﬁ"ectzve Date (for example, if the Eﬁ’ectzve Date is November 23, 2009, the

founh $50,000 payment would be due March 31, 2010);

$50,000 to be p_ayable on the last day of the month -in the fifth month succeeding

the Effective Date (for example if the Ejfectzve Date'is November 23, 2009 the

fifth $50 000 payment would bc due Apnl 30,2010).




| If First Interstate fa:ils to make any payments on or before _t_he dx:ze date set forth above, ;
~ First I:Iuerstate; 's failure to pay shall be cdnsidered:gn event of d_efault. Up;Jn receiving notice of
an. e;v'eﬁt of deféult, First Inte_rstate shall have no"mo're than 10 (ten) dayé from -ﬁe -date of sﬁch
| notice to'cure by making the requiréd payment. Nc;\tibe of default shall be ;ieemed adequate if
i serveq b); U.8. Mail and electronic Jﬁail to First Interstate’s current counsel of reco;d, Richard B'.
Gelfond, Levy & Watkinson, ?.C., 90 Woodbridge Center Drivé, Suite 210, Woodbridge, New
Jersey 0709_5. First Interstate hereby agrees that if ihe dcfauli is n;>t cured within this peridd,
Firs't'l-'(zter'state shall stipulate to the ﬁl-iné of an .amende'sd -comple.lint'in the _Li;‘igatio_n' for the
purpdse of addi_ng a claim by FDIC against First ‘Interstate bés_cd on the Indemnification
Aéreemem. Upon ﬁiing o'f thé amended corplaint, FD[C may file with the C(;urt a consent
judgment in favor of FDIC aﬂd against First ‘Inter"stz;te for an amouit equal to th;:.balance of the
monies owed to FDIC pursuaht td .this Agreement plus all fees, costs, or expenses (includiné :
reasonable éttémey’s fegs)' incurred by FDIC in connection with enfdrcing this A_greemqnt.. First -
In;ersm.te expressly consent.s to en@ of the conéent judgmept _as.set forth above without notice
of presentmeént, objections to form waived, provided solely that FDIC accurately records iﬁ the
cqﬁs'e;it judgment the émc;unt of the unpaid installments and fees, costs, or expenses (including
reasonable attorney’s fees) as set f"oxth above. | |

If f,or_f‘my reason a separate action is required to enfc-?rce thﬁ terms of this Ag‘ree{.n;e.n.t,
FDIC may ﬁlé with the ACo'urt i thé separate action a cqﬁsent juﬁémént in favor of EDfC _aﬁd -
agaip's_'.t First }nter.ftafe for an amount equal to.the balance of the monies owed to FDIC pursuant
to this Agreement plus all fees, costs, or expenses.(inclucliin.g reasonable attorney’s feés) inc;ui'red
by FDI(_,' in..connectfon with éllforcing this Agreément: ‘First Interstate expressly. consents t.o

entry of the consent judgment as set forth above without notice of presentment, objections to-




fonn waived, provided solely that'FDIC" accurately records in the censent judgment the amount '
of the unpaid installtnents and fees, costs, or exbenees '(includiné reasonable attormney’s fees) es
set forth above. "I;hi's Apgreement is bindiné upon First Interstate's successors and assigns, and
inures to the benefit of FDIC's successors and as51gns

~ (b) Forand in consxderatlon of the payment of $75,000 (Seventy-Five Thousand Dollars)
payable to “RJ Landau Partners PLLC, as Attorneys for Federal Deposit Insurance Coxporation’_’
within 30 (tﬁirty) days of the Eﬂeetive Date, and in c_onsideration of the terms and conditions 'of -
B . this Agreement, FDIC does- abs'o,lntely and unconditi_bnatly release Wade and Wade's officers,
directors, shareholders, employees, agents, affiliates, successors, estetes, heirs, fiduciaries,
. assigns, and’ fnsurers, speciﬁcally including: General Star Management Company, joint]y. and
‘severally, from any. and -all -Claims, demands | actions ot causes of acﬁen, -of wttatever nature or
descnptlon knOWn or unknown, now ex1stmg or hereafter acqulred -and whether or not asserted
in the thrgation which FDIC had, has clalms to have, or may. hereafter acqmre agamst Wade
ai‘ising out of the facts and circumstances alleged in the Litigatz‘on. Prpvided, however, that, in
the event: the payment set forthl above ntnst be set astde, rcfnnded, or otherwise reduced in -
amount by operation ot‘law, incIuding, but not limited to, ns a result of any bankruptcy filing or
' adjudication th-at euctx payment constitutes a fraudulent transfer, the release provided by FDIC -
hetem shall be deemed null and veid and FDIC shall be allowed to pursue any and all claims it
had pnor to thlS release |

(c) For and in consideration of the terms and conditions of this Agreement, FDIC dees
absolutely and uncondxtlonally release McNeill, TMAC, and Premier Mortgage and their |
officers, directors, shareholders employees, agents afﬁhates SUCCEssoTs, estates helrs,-

fiduciaries, and assigns, jointl'y and severally, from any ‘and all claims, demands, actions- or




causes of action, of whatever nature or description, known or unknown, now existing or hereafter

ac’quiréd,-ahd whether or not asserted in the Litigation, which FDI_’C had, has, claims to have, or

" may hereafter acquire against McNeill, TMAC, and/or Premier Mortgage, arising out of the facts

" and circumstances alleged in the Litigation.

(d) For and in consrderatlon of the payment of $1 500 (One Thousand Five Hundred

Dollars) payable to “Levy & Watkmson Attomey Trust Account 1mmed1ately upon the Eﬂ'ectrve

Da!e, and i in consrderanon of the terms and condmons of this Agreement First. Interstate does

absolutely and uncondmonally release Premier Mortgage its officers, dxrectors shareholders

employees agents, afﬁhates successors, and assigns, jointly and severally, f-rom any and all

claims, demands 1ctrons or causes of action, of whatever nature or descnptron known or
unknown, now exrstmg or herfeafter acqu1red -and whether or not asserted in the ngahon

which First Interstate-had, has, _claims to have, or may hereafter acquire against Premier

‘Morigage, arising out of the facts and circumstances alleged in the Litigation.

(e) For and in consrdcratron of the terms and condltlons of ﬂns Agreement the Defendmg

Partxes thelr ofﬁcers dlrectors shareholders msurers, employees, owners, agents, aft' hates

. successors, estates, herrs, fiduciaries, assigns, and insurers, specxﬁcally mcludlng General Star
"Management Company, jointly and severally, do mutually agree to absolutely and

_ unconditionally release each other from any and all claims, demands, actions or causes of action,

of whatever nature or description, kiown or unknown, now existing or hereafter acquired, and

whether or not asserted in the Litigation, which the Defending Parties had, bave, claim to have,

or may hereafter acquire against each other arising out of the facts and circumstances alleged in

the Litigation.




4, Express Reservafio_n from kelé_ases. Nothing in this Agreemeﬁt waives any

claim, cause of action, or any rights to contribution or other claims held by the parties existing

currently or arisir;g‘ in the ﬁﬂixrc, agéinst any other in‘dividqal or entity not exprcssly released by

this Agreement. .

Notwithstanding any_oih;ar.brovision, by ﬂ1i§ Agreement, FDIC does not rcl'ea'se; and -

_expressly preserves fully and to the same extent as if the Agreement had not been executed; (a)

any claims or causes of action that do.not arise from or relate to the facts and circumstances

alleged in the Litigation, or the defense of the same, except to the extent they relate to the Subject

Loans, A}Jpraisai, and/or the Indemny’iéation Agreement 01; (b) any action taken by any other
federal agency. - | | !

| 5. Attorney’s Fe_es and Costs, Each party shall bear its own attomey’s fees and
costs with rqspe__ét to the Litigation. . . |

6. : Am.endment.' This Ag‘re.ement. may. not be amended or mpdiﬁed at any.time

- except by any instr'um_ent in writing exequte& by all of the pa.rties hereto. |

7. Execution. This Agreement may be exccuéed in two or more countefparts, each

' of which sﬁal] be deemed an on'g.inal';.but all of which .toéethei shall constitute one in the samé

instrument. The parties also agréé that, without rece'i'ving further ,conéideraﬁon, Ithje'y will sign

and deliver such documents and do .any'_c.hing else that is reasoﬁab‘]y necessary in the future to

mak;e the pr'ox./isions of this Agreémeﬁt effective. . |
8. . I'ntegrat'ed- Agreement. This Agréeinent .scts. forth the entire ﬁnderstanding
between the _parfies conceming t}.le subject matter of tl.lis Agregmeﬁt and inqc;lporates 51,1 prior

negotiations and understandings. There are no covenants, promises, agreements, conditions or

..............................


http:individ~al.or

untiefstandings,. either oral or written, between them relating to the subject matter of this
Agreement other than those set forth herein. _

9, ..Governing Law. Tﬁis Agreement shall be- governed by and construed in
.eccordance with New Jersey iaw (excluding any conflict of laws rule or principle that might refer
the governance or construction of this Agreem_ent to the law of another jurisdiction). t\]othiné in
this Agreement shall reciuire any unlawful ectibn or inaction by any patty hereto.

10. Severability. If any portion of thls Agreement is found to be unenfer_ceable, the
parties desire that all other portions that can be separated from the unenft)rceable,penion or
appropriately limited in scope shall remain ful_ly yalid‘and enforceeble.

11. - Representation. No'representatien or warranty has been made Ity or on behalf ef
any party to this Agreement (or any officer, director, employee or agent thereof) to induce any
' other party to enter into thls Agreement or to abide by or consummate any transactions
contemplated by any terms of this Agreement except representations and warrantles, if any,
expressly set forth hereiri. In entering into this Agreem'ent the parties hereto represent that they
had the opportunity to proceed with the advice of an attomey of thetr own choxce that they
completely read the terms of this Agreement and that those terzns are ﬁﬂly understood and
voluntarily accepted by the partles

12. Authorlty Each person signing this Agreement on behalf of any entity warrants. -

_ or represents that he/she has the full and complete authonty to enter into this Agreement on

" behalf of that entity.

The parties to this Agreement have executed this'A_greeme'nf as of the date indicated by

each party’s signature,




By:

" Title;

‘Federal Deposit Insurance Corporatiqn, as :
" Receiver for IndyMac Federal Bank, FSB

By: _____'

Name: ' E.S\Q:MQ\.‘.L‘&LQ':_“‘.l '

Title: Cowv W e ( '
Da.te:_'- - $ —2018 -

* First Interstate Financial Corp.

Name: |

Date:.

Gary G. Wade

Pn'n’_ted Name:

Date:

10




10

Federal Deposit Insurance Corporation, as
Receiver for IndyMac Federal Bank, FSB

By:

Name:

Title:

Date:

Name: Idhn EACQAW\L.
tite: _Conbaollen [/ CFO
Date: /- [2-20/0

Gary G. Wade

Printed Name:

Date:

(bX6)



(b)(6)

Premier Mortgage Services LLC

By:

Name:

Title:

Date:

Thomas McNeill

11

 Printed Name: ﬁoﬂ(lﬁ /ac/{]e:((

Date: ///),//D
AN

TMAC Appraisers, Inc.

(b)(6)

By:

ames T Dot MML‘{(
Title: Qﬂur%\

——

Date: / ///_4//
o /7




. PremierMortgage Services LLC

11

| By:

(b)(6)

By:- _
Name: S NS f lﬁgﬂgﬂ{
Title: r\) fesido \'\ér

Date: [\ \‘ T \ \Q

Thomas McNeill

Printed Name:

Date:

TMAC Appraisers, Inc. -

Name: -

Title:

Date:




10

By:

Federal Deposit Insurance Corporation, as
Receiver for IndyMac Federal Bank, FSB

By:

Name:

Title:

Date:

First Interstate Financial Corp,

Name:

Title:

Date:”

(b)6)

Gary(:\v]cm -

Printed Name: /99 ”?0”’59"?

Date: 2"‘/_/0-




